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EDITH H JONES, G rcuit Judge:
This case arises from Ergonone’s claim that Conpaq’ s

Safety and Confort Guide (“SCG) wunlawfully infringed on a

copyright held by Ergonone in Preventing Conputer Injury: The HAND




Book (“THB”), a teaching text descri bing ergonom cally correct hand
positions for conputer users and ways to avoid repetitive stress
i njuries. On July 11, 2001, after a seven-day trial, the jury
concl uded t hat any copyi ng by Conpaqg was de mnim s and constituted
fair use according to 17 U.S.C. 8§ 107. The district court subse-
quently held that the doctrines of |aches and equitable estoppel
al so barred Ergonone’s claim Based on these findings, the
district court awarded Conpaq its attorneys’ fees of $2.7 mllion.
Additionally, the district court deened defendant Stephani e Brown
to be the alter ego of Ergonone as a sanction for repeated
di scovery violations throughout the litigation process.

Ergonone, Brown, and her husband Mwey appeal on
mul ti pl e grounds and argue, inter alia, that (1) the jury’s verdict
shoul d be set aside, (2) the district court erred in finding that
| aches and equitable estoppel bar their suit, (3) the district
court erred in shifting attorneys’ fees to Ergonone, and (4) Brown
and Mowey are not the alter egos of Ergonone and should not be
held jointly and severally liable for the attorneys’ fee award.

To prevail, Ergononme would have to persuade this court
that each of the four independent bases for finding in Conpaq s

favor (de mnims, fair use, laches, and equitable estoppel) is

| egal |y erroneous. Ergonone has not succeeded in this form dable
task, and, focusing exclusively on the jury' s finding of fair use,
we affirm the finding of no infringenent. W reach no other
subst antive copyright issues raised by the parties. Additionally,
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we affirmthe district court’s decision to shift attorneys’ fees
and its di scovery sanction agai nst Brown. However, because no such
sanction was inposed on Mowey, we reverse this aspect of the
j udgnent .
| . BACKGROUND

In 1992, Stephanie Brown began witing THB and
subsequently registered the manuscript with the U S. Copyright
Ofice. Brown and Mowey forned Ergonone in 1993 to publish and
mar ket the book. Brown assigned all her rights in THB, including
the copyright, to Ergonone. THB was formally published in 1994.

In 1993, Conpaq decided to update a booklet entitled

Creating a Confortable Wrk Environnent that was packaged with each

Conpaq conputer. During the revision process, Conpaq’ s manager of
the Human Factors Goup, Cynthia Purvis, referenced THB. The

fini shed booklet, renanmed the Safety and Confort Qui de, contai ned

four illustrations and seven phrases that were simlar to
phot ographs and phrases in THB.! Like its predecessor, the SCG was
packaged and included wth every Conpaqg conputer.

Meanwhi | e, Brown and Mow ey had been attenpting to market
THB to various conputer conpanies, including Conpag. Mowr ey
initially spoke to Purvis on the telephone in Mrch 1994 and

thereafter sent Purvis a letter detailing volunme discount prices

1 For exanple, the SCG contained a hand-drawn illustration of a
conput er-user’s hands, angled wists, and | ower arns positioned over a keyboard,
with a caption bel owreadi ng “Angl ed-Wist Position - Incorrect.” THB contained
a simlar photograph with a caption reading “Angl ed-wist position - No.”
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for THB. I n Novenber 1994, Brown and Mowrey attended a neeting
with Conpaq personnel in Houston to denonstrate Key Myves, a
software derivative of THB. During this neeting, Purvis gave Brown
a pre-publication copy of the 1994 SCG According to Brown, while
| eafing through the SCG she becane aware of the simlarities
bet ween the above-referenced four illustrations and seven phrases
and THB. She said nothing of the alleged infringenent, however,
choosing instead to pursue the possibility of a software |icense
with Conpaq. Brown and Mowey returned to Conpaq again i n January
1995 for another Key Myves denonstration.

I n Decenber 1996, Mowrey notified Purvis of Ergonone’s
i nfringenment clains. In 1997, Conpaq filed suit in federal
district court in Houston seeking a declaration that the SCG did
not infringe on THB. Ergonone subsequently filed an infringenent
action in federal district court in New York, which was transferred
and consolidated wth Conpaq s declaratory judgnent action in
Houston. Both parties filed notions for sunmary judgnent, and the
district court concluded as a matter of law that the portions of
THB at issue were copyrightable. However, the district court
ultimately denied the notions because genui ne issues of material
fact remained as to Conpaq’' s affirmati ve defenses of de mnims and

fair use. See Conpaq Conputer Corp. v. Ergonone, Inc., 137 F. Supp.

2d 768 (S.D. Tex. 2001). The jury trial and resulting appeal

f ol | owed.



1. DI SCUSSI ON
A Liability
“To establish copyright infringenent, a plaintiff nust
prove ownership of a valid copyright and copying of constituent

el emrents of the work that are copyrightable.” Eng’'g Dynam cs, Inc.

v. Structural Software, Inc., 26 F.3d 1335, 1340 (5th Gr. 1994)

(citing Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U S.

340, 361 (1999)). Copyright ownership is shown by (1) proof of
originality and copyrightability and (2) conpliance with the
applicable statutory requirenents. 1d. Conpaq does not dispute
that Ergonone possessed a statutorily conpliant copyright. In
addition, the district court held as a matter of |aw that the
portions of THB al |l egedly copi ed by Conpaq refl ected the necessary

originality to qualify as copyrightable.? Conpag Conputer Corp. V.

Ergonone Inc., 137 F. Supp. 2d 768, 777 (S.D. Tex. 2001). The jury

found that Conpaq actually copied portions of THB.
Not all copying anpbunts to copyright infringenent,

however . Eng’g Dynamics, 26 F.3d at 1340-41. Speci fically,

Congress has excepted frominfringenent of copyrighted materials
copying that anmpunts to “fair use” under 17 U S.C. 8§ 107. Wen
determ ning fair use, Congress has provi ded a non-exclusive |ist of

factors that nust be consi dered:

2 Er gonone argues that the district court allowed Conpag torelitigate
the question of originality and copyrightability. However, the jury was
instructed that THB was “a copyrighted work subject to the protection of the
Copyright Act.” FErgonone’s argument is w ong.
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(1) the purpose and character of the use, including
whet her such use is of a commercial nature or is
for nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the anpbunt and substantiality of the portion used
inrelation to the copyrighted work as a whol e; and

(4) the effect of the use on the potential market for
or value of the copyrighted work.

17 U.S.C. 8§ 107 (2000). In the instant case, Conpaq pleaded fair
use as an affirmative defense, the jury was instructed on the four
factors enunerated above, and they ultimately concluded that
Conpaq’ s copying of the four illustrations and seven phrases from
THB amobunted to fair use. On appeal, Ergonone does not chall enge
the fair use jury instruction. Instead, the conpany argues that
the district court erroneously excluded evidence relevant to the
fair use defense and erred in refusing to grant Ergonone’s notion
for judgnent as a matter of law as to fair use.
1. Excl usi on of Evi dence
This court reviews a district court’s decision to admt

or exclude evidence for abuse of discretion. G een v. Adnmin’'s of

Tul ane Educ. Fund, 284 F.3d 642, 660 (5th Gr. 2002). Even if an

abuse of discretion is found, the harm ess error doctrine applies
unl ess a substantial right of the conplaining party was affected.
Id.

Ergonone contends that the district court excluded

evidence relevant to the first statutory fair wuse factor.



Specifically, Ergonone conplains about the exclusion of evidence
relating to (1) past |l awsuits against Conpaq for repetitive stress
injuries (“RSI™"), (2) the exact nunber of the offending copies of
the SCG distributed with Conpaq conputers, and (3) the proposed
vol unme di scount quoted to Conpaq by Mw ey. The district court
apparently prem sed exclusion on Federal Rule of Evidence 403
finding that “its probative value is substantially outwei ghed by
t he danger of unfair prejudice.” FeED. R EviD. 403.

Ergonone asserts that the evidence concerning past RSI
lawsuits is necessary to prove Conpaq’s “commercial notive” for
copying fromTHB, that is, Conpaq’'s desire to defray potential RSI
liability. The first statutory fair use factor asks the court or
jury to consider “the purpose or character of the use.” \Wile
Conpaq did not produce the SCG for individual sale or profit, the
Suprene Court has noted that “[t]he crux of the profit/nonprofit
distinction is not whether the sole notive of the use is nonetary
gai n but whether the user stands to profit fromexploitation of the
copyrighted material w thout paying the customary price.” Harper

& Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 562, 105

S. . 2218, 85 L. Ed. 2d 588 (1985). Thus, the inclusion of the
SCG with each Conpaq conputer constitutes a comercial use of the
copied material .

The RSI evi dence woul d be rel evant to Ergonone’ s “notive”
theory. However, the district court concluded that Ergonone’s true

reason for seeking to introduce the evidence was to pai nt Conpaq as
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a “bad” conpany. The court did not abuse its discretion by con-
cluding that any probative value the RSI evidence m ght hold was
outwei ghed by its prejudicial and inflanmatory nature and by its
tendency to confuse the jury with tangential litigation. In any
event, the exclusion was harnl ess, because even w thout the RS
| awsuit evidence, the jury was presented with anple evidence of
Conpaq’s commercial wuse, or “notive,” relevant to the first
statutory fair use factor.

Ergonone al so contests the exclusion of the nunber of
1994 Conpaq gui des distributed to custoners and evi dence concer ni ng
the details of a proposed volune discount price submtted by
Mowrey.®* Such evidence is clained to be relevant to Conpaq’ s
comercial use of THB under the first statutory fair use factor.
The district court did not abuse its discretion by excluding this
evidence as cunul ative or prejudicial. See FED. R EviD. 403
Agai n, any error that may have occurred was harmnl ess, as Conpaq’ s
comercial use of THB was evident from the fact that a copy of
Conpaq’ s SCG was bundled with every Conpaq desktop conputer sold,
and the jury was aware that Conpaq sold mllions of conputers. The
jury was al so apprised of Ergonone’s desire to sell THB to Conpaq

and of the sales calls and neetings to that end. Er gonone’ s

8 Er gonone asserts that 32,236,510 copies of the SCG were produced.
Addi tionally, Mwey suggested a volunme discount price of $7.95 per copy for
orders of THB over 100, 000.



substantial rights were not affected by the exclusion of this

evi dence.
2. Judgnent as a Matter of Law
W review a district court’s ruling on a notion for
judgnent as a matter of |aw de novo. Ins. Co. of N Am .

Aberdeen Ins. Servs., lInc., 253 F.3d 878, 884 (5th Cr. 2001).

This court views the evidence and i nferences drawn therefromin the
Iight nost favorable to the nonnoving party. 1d. Judgnent as a
matter of law is appropriate only when the “facts and i nferences
poi nt so strongly and overwhel mngly in favor of one party that the
[c]ourt believes that reasonabl e nen could not arrive at a contrary

verdict.” Rubinsteinv. Adm n’'s of the Tul ane Educ. Fund, 218 F. 3d

392, 401 (5th Cir. 2000); see also FED. R CQvV. P. 50(a).

Er gonone argues sketchily that the evidence as to each of
the four non-exclusive statutory fair use factors points so
overwhel mngly in Ergonone’s favor that the district court erred in
denying its notion for judgnent as a matter of |law. As discussed
supra, Conpaq’'s use of THB was commercial in the sense that
Conmpaq’s SCG was packaged with every desktop conputer. Wi | e
comerciality generally weighs against finding fair use, it does
not end the inquiry; rather, the fair use determ nati on depends on

the totality of the factors considered. See Canpbell v. Acuff-Rose

Misic, Inc., 510 U S. 569, 584, 114 S. . 1164, 1174, 127 L. Ed.




2d 500 (1994); Sundeman v. Seajay Soc'y, lnc., 142 F.3d 194, 203

(4th Gir. 1998).

The second statutory factor asks the factfinder to
determ ne “the nature of the copyrighted work.” The Suprene Court
has noted that “fair use is nore likely to be found in factua

works than in fictional works.” Stewart v. Abend, 495 U. S. 207

237, 110 S. . 1750, 1769, 109 L. Ed. 2d 184 (1990). Er gonone
argues that because the district judge found at sumrmary judgnent
that portions of THB were sufficiently original to warrant a
copyrightability finding, the second factor must favor Ergonone.
In order to be copyrightable, a work nmust contain a certain nodi cum
of originality. Oiiginality' s relatively | owhurdl e may be cl eared
when the “sel ection and arrangenent” of sonetinmes uncopyrightabl e
facts evinces a “mninal degree of creativity.” Fei st

Publications, Inc. v. Rural Tel. Serv. Co., Inc., 499 U S. 340,

345, 111 S. C. 1282, 1287, 113 L. Ed. 2d 358 (1991). At sunmary
judgnent, the district court concluded that THB possessed the
requi site anmount of originality.

Ergonone’ s argunent proves too little, however, because
fair use excuses otherw se actionable infringenent. Thus, a work
will always be found “original” for copyrightability purposes
before the fair use analysis is applied. The second statutory fair
use factor, then, refers to the “nature” of the work beyond this
initial inquiry. At trial, Brown herself stated that THB was a
factual teaching text. Based on the evidence submtted at trial,
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the jury could have easily concluded that THB was a factual work,
as opposed to a highly creative fictional work, and that the second
fair use factor favored Conpaqg.

The third statutory factor considers “the anount and
substantiality of the portion used in relation to the copyrighted
work as a whole.” The copied portions of THB at issue in this case
anmopunt to four illustrations and seven phrases. The evidence at
trial revealed that THB is approximately 100 pages long and
contains over 88 photographs. Based on the evidence adduced at
trial, the jury could have reasonably concluded that the m ni nal
portions of THB used in Conpaq’' s SCGwere i nsubstantial inrelation
to THB as a whol e.

Finally, the Copyright Act focuses on “the effect of the
use on the potential market for or value of the copyrighted work.”
The Suprenme Court states that this factor represents the npst

i nportant aspect of fair use. Harper & Row, 471 U S. at 566, 105

S. . at 2233. This factor requires courts to consider not only
actual harm to the market for the original, but also whether
W despread use of the work, like the sort conplained of by the
copyright-holder, would inpair the potential mnmarket for the
origi nal work and any derivative works. Canpbell, 510 U. S. at 590,
114 S. C. at 1177.

In this <case, Ergonone could not show that the
distribution of Conpaq s SCG deprived Ergonone of any sales. In
fact, Brown and Mowey conceded that in June 1994, six nonths
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bef ore Conpaq began distributing its SCG they decided to cease
actively marketing THB. Mow ey testified that because of the
i ncreased demand for conputer software, he and Brown decided to
focus on nmarketing Key Myves as opposed to THB. In addition, he
stated that it was sinply too easy for conpany nmanagers to read THB
and instruct enployees on its techniques rather than buy nunerous
copi es of the book. Based on this evidence, the jury could have
reasonably concluded that the distribution of Conpaq’s SCG had
little or no impact on the market for THB. Moreover, Mow ey stated
that the potential market for THB was essentially thwarted by an
uncontrol | abl e market phenonenon, nanely, managerial consunption
and di ssem nation of THB techni ques. The jury could also have
reasonably concluded that Conpaq’'s use of portions of THB had
little or no inpact on the potential nmarket. The evidence
presented at trial and the reasonable inferences therefrom when
vi ewed through the I ens of the statutory fair use factors, support
the jury’'s fair use finding.*
B. Attorneys’ Fees
The Copyright Act provides that

[i]n any civil action under this title, the court inits

discretion may allow the recovery of full costs by or

agai nst any party other than the United States or an

officer thereof. Except as otherw se provided by this

title, the court nay al so award a reasonable attorney’s
fee to the prevailing party as part of the costs.

4 Because we uphold the jury's fair use finding, whichinturnresults
ina finding of noinfringenent, we have no occasion to address Ergonone’s ot her
clainms on appeal relating to liability and damages.
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17 U.S.C. 8 505 (2000). As the prevailing party, Conpaq requested
an award of attorneys’ fees. In granting Conpaq’ s request for
attorneys’ fees of $2,765,026.90, the district court relied upon
several factors, inter alia: (1) Ergonone continuously failed to
conply with di scovery orders, which resulted in nonetary sanctions
and hol dings of contenpt; (2) Ergonone filed a nmultitude of “non-
nmeritorious notions;” and (3) had Ergononme prevailed on its $800
mllion claim for damages, its attorneys would have received a
forty percent contingent fee, which represents an award 120 ti nes
greater than the anount requested by Conpag. Appellants argue that
the district court’s decision to award attorneys’ fees to Conpaq
vi ol ates Suprenme Court precedent and al so represents an abuse of
di scretion. They do not, however, contest the quantum of the fee
awar d.

Whet her the district court applied an incorrect |egal
standard in awarding attorneys’ fees is a question of |aw revi ewed

de novo. Hogan Sys., Inc. v. Cybresource Int’'l, Inc., 158 F.3d

319, 325 (5th Gr. 1998). W reviewa district court’s decisionto
award attorneys’ fees, however, for abuse of discretion. Id.

In deciding to award attorneys’ fees, the district court
noted that “[t]he Fifth Crcuit has acknow edged that an award of
attorneys’ fees in copyright cases is within the discretion of the
trial court, but has held that the award of attorneys’ fees in
copyright cases is the rule rather than the exception, and should

be awarded routinely.” See Hogan, 158 F.3d at 325; M Gaughey V.
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Twentieth Century Fox Film Corp., 12 F.3d 62, 65 (5th GCr. 1994).

Appel l ants argue that the Suprene Court’s decision in Fogerty v.

Fantasy, Inc., 510 U S 517, 114 S. . 1023, 127 L. Ed. 2d 455

(1994), displaced this court’s “discretionary but routinely
awar ded” standard.® This argunment is wthout nerit. I n Hogan
this court considered and rejected the identical argunent advanced
by Appel |l ants here. 158 F.3d at 325. Specifically, this court
hel d that both this circuit’s rule and the Fogerty rule allow for
district court discretioninthe decisionto award attorneys’ fees.
Id. The district court did not apply the incorrect |egal standard.

Appel l ants al so argue that the district court failed to
apply the correct factors, as announced i n Fogerty, when nmaking its
deci si on. However, the Suprene Court in Fogerty stated that
“[t]here is no precise rule or fornmula for making [a fee award
determnation] . . . .” 510 U S at 534, 114 S. C. at 1033. The
factors that Appellants point to as being determnative
(frivol ousness, notivation, objective unreasonabl eness, and the
need t o advance consi derati ons of conpensati on and deterrence) were
i ndeed referenced by the Court, but only as factors that “may be
used to guide courts’ discretion.” ld. at 535 n.19, 114 S. C. at
1033 n. 19. This court has already considered and rejected the

idea that district courts are bound to apply verbatimthe factors

5 In Fogerty, the Supreme Court rejected the argunent that Section 505
adopted the British Rule of awarding costs to the prevailing party as a matter
of course and instead adopted an “evenhanded” approach that relied on the
district court’s discretion. 510 U S. at 533-34, 114 S. C. at 1033.
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|isted above. Hogan, 158 F.3d at 325-26. Addi tionally, the
factors relied upon by the district court overlap with several of
the factors advanced by Appellants, nanely, notivation, objective
unr easonabl eness, and conpensati on. The district court did not
apply the incorrect |egal standard.

Finally, we cannot say that the district court abused its
discretion in awarding Conpaq its attorneys’ fees. The court
exam ned bot h procedural and substantive aspects of the [itigation
in making its decision. The attorneys’ fee award is affirned.

C. Discovery Sanction
In its order anending the final judgnent, the district

court, as discussed supra, ordered “Ergonone” to pay Conpaq’ s

attorneys’ fees. The court further defined “Ergonone” as
“Ergonone, Inc., Stephanie L. Brown and Thonmas Mwey,” thus
hol ding Brown and Mowrey liable for the fee award. Brown and

Mow ey were included in the collective definition of “Ergonone”
followng the district court’s finding of alter ego as a di scovery
sanction.® The sanction was nade pursuant to Federal Rule of Civil
Procedure 37(b), which provides that when a party fails to conply
wth a discovery order, the court may “order that the matters
regardi ng which the order was made or any other designated facts

shal |l be taken to be established for the purposes of the action in

accordance wth the claimof the party obtaining the order.” FED.
6 A finding that Brown and Mowey are the alter egos of Ergonone
results in their personal liability for the award of attorneys’ fees.
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R CGv. P. 37(b)(2)(A). Brown and Mowrey challenge the court’s
alter ego discovery sanction, which we review for abuse of

discretion. Tollett v. Gty of Kemah, 285 F. 3d 357, 363 (5th Cr

2002).

The district court’s discovery sanction finds its roots
in Brown’s repeated refusal to respond adequately to interroga-
tories ainmed at proving alter ego. The dispute began in 1998, when
the district court ruled that Conpag woul d be given an opportunity
to pierce the corporate veil to provide a jurisdictional basis for
joining Brown as a party to Conpaqg’s declaratory judgnent action.’
For over two years, Brown creatively refused to provide the
di scovery sought by Conpag.? Brown filed three unsuccessful
petitions for wit of mandanus to this court, one notion requesting
that the district judge recuse herself, one notion requesting that
the district court refer the case to the US. Attorney for
prosecution under the Hobbs Act, and finally, a bankruptcy case in

New Yor k, whi ch the bankruptcy judge ultimately found was filed “to

7 Personal jurisdiction nay be established over a corporate officer by
establishing that the individual is an alter ego of a corporation over which the
district court has established personal jurisdiction. See, e.qg., Patin v.

Thor oughbred Power Boats Inc., 294 F.3d 640, 653 (5th Cir. 2002). Because the
corporation andits individual alter ego “are the sane entity, the jurisdictiona
contacts of one are the jurisdictional contacts of the other for the purposes of
the International Shoe due process analysis.” 1d. (enphasis in original). In
this case, the district court found that it had personal jurisdiction over
Ergonone, Inc., and no party disputes that finding on appeal

8 Conpaqg admts that a portion of the requested discovery was received
in 1999, however, the renmai nder of the discovery requests went unanswer ed and was
t he subj ect of additional discovery orders by the district court.
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prevent potential liability of Ms. Brown in the event Conpaq
prevailed in the Houston litigation.”

On March 26, 2001, the district court held Ergonone,
Inc., Brown, and Mowey in contenpt of court for failing to respond
adequately to Conpaq’s discovery requests. Wiile the court
declined at that tinme to find that Browmn was the alter ego of
Ergonone as a matter of law, the court cautioned that if the
di scovery was not provided within thirty days, it would be
“prepared to do so in light of Defendants’ Ilong history of
filibuster and delay on the matter.” 1In that sanme order, the court
denied Brown’s and Mowey's notion for judgnent on the pleadings,
in which they argued the nerits of the alter ego i ssue. The court
noted that Brown and Mowey were “ironically invoking the very
doctrine on which they have been recalcitrant with regard to
Conpaq’ s di scovery requests.”

On July 16, 2001, five days after the trial, the district
court entered a final judgnent, declaring that Conpaq’ s Safety and

Confort Quide did not infringe Ergonone’s The HAND Book and

ordering that Conpaq recover its costs from Ergonone. I n that
order, the district court referred to Ergonone, Inc., Stephanie L.
Brown, and Thonas Mowey collectively as “Ergonone.” Brown and
Mow ey noved to alter or anmend the final judgnent, asserting that
they should be renoved from the judgnent because Ergonone’s
corporate veil was never pierced. The district court noted that
the argunent was sinply a “re-urging of the sane points in their
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Motion for Judgnent on the Pleadings, which was denied March 26,
2001.” The court further stated that, after the March 2001 order,
Brown and Mowrey were given an opportunity to respond fully to the
di scovery requests. Additionally, the court rem nded Brown of the
Mar ch 2001 order warning her that any future failure to provide the
requested discovery would result in a finding that she was the
alter ego of Ergonone. Utimately, the court granted Conpaq’ s
request and, as a sanction, held Brown to be the alter ego of
Er gonone, |Inc.

The Suprene Court has noted that rule 37(b)(2) “contains
two standards — one general and one specific —that [imt a

district court’'s discretion.” Ins. Corp. of lreland, Ltd. .

Conpagni e des Bauxites de CGuinee, 456 U. S. 694, 707, 102 S. C.

2099, 2107, 72 L. Ed. 2d 492 (1982). “First, any sanction nust be
‘just’; second, the sanction nust be specifically related to the
particular ‘claim which was at issue in the order to provide
di scovery.” |d. Based on the facts and circunstances surroundi ng
the district court’s decision, we conclude that the sanction was
“just.” Conmpaq struggled for well over two years to obtain
sufficient alter ego discovery fromBrown and Ergonone.® Brown and

Ergonone engaged in abusive practices for the sole purpose of

® Brown argues that her responses to Conpaq' s interrogatories were
sufficient. However, although the suppl enental answers filed on April 30, 2001,
contain certain additional information not present inthe earlier versions, those
portions dealing with the rel ationshi p anong Brown, Mow ey and Ergonone consi st
largely of rhetoric aimed at inflamng the opposing party. The district court
di d not abuse its discretion in concluding that the responses did not satisfy the
March 2001 order.
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frustrating Conpaq’'s ability to extract the discovery. The
district court was not alone in its assessnent of the del aying
tactics. In denying Ergonone’s third petition for wit of mandanus,
this court warned that “[t]he mandanus petition is arguably
frivol ous and woul d entitle the opposing party to attorneys’ fees.”
Addi tional Iy, the bankruptcy court found that Ergonone’s suggestion
of bankruptcy was filed solely to avoid potential liability in the
Conpaq litigation. The entire egregious course of overlitigation
and di scovery abuse is anong the worst we have seen. 10

Second, the court’s decision to deemBrown the alter ego
of Ergonone was “specifically related to the particular ‘claimn
whi ch was at issue in the order to provide discovery.” |d. at 707,
102 S. . at 2107. The purpose of the discovery, fromits very
i nception, was to discover facts that would support a finding of
alter ego. This finding, in turn, would result in piercing
Ergonone’s corporate veil. The district court’s sanction of
deem ng Brown to be the alter ego of Ergonone corresponded to the

“clainf at issue in Conpaq s repeated discovery requests.! The

10 It need hardly be added that the court warned Brown that failure to
conply with the di scovery order would result in a sanction of the type ultimtely
i nposed. See id. at 707-08, 102 S. C. at 2106-07 (relying on simlar factors
to conclude that the sanction was “just”).

u Brown argues that the district court failed to recognize the
difference between alter ego for jurisdictional purposes and alter ego for
liability purposes; she argues that because the di scovery sought related only to
personal jurisdiction, the district court’s sanction affecting her persona
liability anpbunted to an abuse of discretion

Although it is true that Conpaq originally sought the alter ego
di scovery to establish personal jurisdiction over Brown, the record supports the
concl usion that by January of 2000, at the very latest, Ergonome was aware of
Conpaq’s desire to prove alter ego for the purpose of collecting attorneys’ fees
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result of this sanction —personal liability for attorneys’ fees —
flows directly fromthe finding of alter ego. See id. at 709, 102
S. C. at 2108 (“That a particular |legal consequence . . . follows
from [the discovery sanction], does not in any way affect the
appropri ateness of the sanction.”). As a result, we cannot say
that the district court abused its discretion in deem ng Brown to
be the alter ego of Ergonone and that portion of the order is
af firmed.

The district court’s order, however, plainly fails to
| evy the sane sanction against Mowey. The order states: “As a
sanction the Court will declare Brown to be the alter ego of
Ergonone, Inc., and will deny the notion to alter or anend the
final judgnment.” Thus, there is no |l egal basis for holding Mow ey
to be the alter ego of Ergonone, Inc., and no correspondi ng basis
for holding him personally |iable for the attorneys’ fees in
guesti on. Accordingly, we reverse that portion of the district
court’s order holding Mowey personally |iable for the attorneys’
fee award.

I11. CONCLUSI ON
For the reasons di scussed above, the judgnment in favor of

Conpaq is AFFI RVED, except insofar as the judgnent holds Thomas

from Brown and Mowey individually. Additionally, Conpaq noved to amend its
conpl aint on June 1, 2000, and specifically added an alter ego liability claim
Thi s notion was unopposed. Finally, the district court warned Brown i n March of
2001 that failing to conply with the discovery order would result in a finding
of alter ego. Brown' s protestations are unconvinci ng.
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Mow ey personally liable for the attorneys’ fee award. The
j udgnent agai nst Mowrey i s REVERSED.

AFFI RVED | N PART; REVERSED | N PART.
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PI CKERI NG SR, CHARLES W, G rcuit Judge, specially concurring.

| concur in the result but wite separately because the
attorney’s fee sanction against defendant Brown has given ne
consi der abl e pause and concern. The district court’s finding alter
ego as a sanction had the effect of inposing a $2.8 mllion
attorney’s fee on the individual defendant Brown. Qur case lawis
very clear that we should not dismss a cause of action as a
sanction unl ess all other | esser sanctions have been consi dered and
found ineffective. Long v. Simons, 77 F.3d 878, 880 (5" Gir.
1996) (“A dism ssal without prejudice is appropriate only if the
failure to conply with the court order was the result of purposeful
del ay or contunmaci ousness and the record reflects that the district
court enployed | esser sanctions before dism ssing the action.”).
That sane rational e should be applicable in this case. D sm ssing
a conplaint puts a plaintiff out of court wthout trial, and
finding alter ego as a sanction, in this case inposed liability on
a defendant w thout trial. One is the death sentence to a
plaintiff. The other is the death sentence to a defendant.

The Er gonone def endants strenuously argue that plaintiffs were
seeking alter ego discovery only for the purpose of jurisdiction
and not for the purpose of liability. However, the record clearly
reflects that at |east eighteen nonths before the sanction was

i nposed, Conpaq nmade it clear to the Ergonone defendants that it



was seeking alter ego liability as to Brown for attorney’'s fees.
Despite their argunent to the contrary, the Ergonone defendants
were on notice well before the sanction was i nposed that Conpaqg was
trying to obtain an award of attorney’s fees agai nst the individual
def endant Brown on the basis of alter ego.

A sanction of this magnitude is a serious consequence and
shoul d not be inposed lightly. See Roadway Express, Inc. v. Piper,
447 U. S. 752, 767 (1980) (“sanctions . . . should not be assessed
lightly or without a fair notice and an opportunity for a hearing
on the record.”). I wite separately to enphasize the
egregiousness of the litigation strategy of the Ergonone
def endants, absent which | would not concur in this sanction.

The Ergonone defendants’ litigation strategy can only be
described as fitting the prototype of atrial strategy of extortion
by unreasonably aggressive and obstructive litigation practices.
I n ot her words, they attenpted to nake the litigation so unpl easant
and so costly that the defendants would be forced to settle.

On at | east seven different occasions the trial court ordered
Ergonone and Brown to <conply wth alter ego discovery.
Additionally, the court ordered the Ergonone defendants to conply
with these discovery requests within thirty days or face a $1, 000
per day fine. Ergonone responded by filing a frivol ous bankruptcy
petition which was di sm ssed by the bankruptcy court on the ground

that Brown was seeking to avoid the consequences of having
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attorney’s fees assessed against her in this action. The tria
court then levied a $34,000 sanction against Brown and her
attorneys for failing to conply wth discovery orders. Eventually
the court advised Ergonone and Brown that if they did not conply
wth the alter ego di scovery requests wwthin thirty days, alter ego
woul d be admtted as a discovery sanction. Yet in face of all of
this, Ergonone and Brown only provided cursory answers. As a | ast
resort, the trial court inposed the sanction of taking alter ego as
having been established, the issue as to which Ergonone had
stonewal | ed Conpaq by failing to provide adequate discovery.

Additionally, Ergonone and Brown filed three neritless
petitions for wits of mandamus to the Fifth Crcuit in this
litigation. A wit of mandanus is an extraordinary renedy that is
rarely granted. See In re Avantel, S. A, 343 F.3d 311, 317 (5'"
Cr. 2003). After the third wit of mandanus, the Fifth Crcuit
war ned Ergonone and Brown that the petition was arguably frivol ous
and could entitle Conpaq to attorney’s fees. Besides filing for
three wits of mandanus, Ergonone enpl oyed anot her unusual tactic
by filing a notion for interlocutory appeal to the Fifth Crcuit
whi ch was deni ed.

But that is not all. Ergonone filed a 60-page nenorandum
asking the trial judge to recuse herself on a relatively
straightforward and tenuous basis. Wen the trial court refusedto

recuse herself, Ergonone followed up with a frivolous 39-page
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nmotion to reconsider the denial of the notion to recuse. Ergonone
also filed a 63-page request, based on a farfetched theory, that
plaintiffs be referred for prosecution. The trial court refusedto
do so. Ergonone made a demand for $800 million in their conplaint.
Based on the record in this case, such a demand was preposterous.
The trial strategy of the Ergonone defendants was cl early vexati ous
and oppressi ve.

The trial court found that there was “an incredibl e anmount of
ganmesmanshi p” by Ergonone and Brown and that they had “not acted in
good faith.” Since |lesser sanctions did not get the defendants
attention and did not result in an appropriate response to
di scovery, and in view of the oppressive and obstructive litigation
strategy of the defendants, the sanction inposed by the trial court

was appropri ate.
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