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FyBX Corporation, its forner attorney M chael Arata, and
its law firm Hoffman, Siegel, Seydel, Bienvenu, Centola & Cordes
appeal the denial of their notion for sanctions against Tracy
Bergqui st pursuant to Rule 11 and 28 U S.C. § 1927. FyBX and its

attorneys noved for sanctions on the grounds that Bergquist's

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



| awsuit, claimng danages for RICOviol ati ons and securities fraud,
was frivolous and wi thout evidentiary support and denonstrated a
failure to nake a reasonable inquiry into the law. The district
court denied the notion. The court found that, although the
federal clains were legally groundless, no inproper purpose
under |l ay Bergqui st's conplaint. As we cannot say that the district
court abused its discretion, we affirmthe denial of the notion for
sanctions under Rule 11 and 28 U.S.C. § 1927.

Thi s case i nvol ves a corporate di spute between Bergqui st,
a mnority sharehol der, and FyBX and its | awers. The gravanen of
Bergqui st’s conplaint is that the FyBX Board of Directors engaged
in actions and issued stock in violation of Louisiana |aw and
FyBX s Articles of Incorporation, thus rendering Bergquist’s stock
wor t hl ess.

This is not the first tinme that FyBX and its attorneys

have requested this court to sanction Bergquist. |n Bergquist V.

FyBX Corp., No. 03-30946 (5th Gr. filed June 21, 2004), the

plaintiff unsuccessfully appealed the district court’s grant of
sunmary judgnent in favor of the defendants.! On appeal, FyBX and
its attorneys noved for sanctions and costs against Bergquist
pursuant to Federal Rule of Appellate Procedure 38, asserting that

the appeal was frivolous. This court declined to inpose Rule 38

! The district court granted the notion for sunmary j udgnent on several
federal law clainms and dism ssed without prejudice Bergquist’s renmaining state
law cl ains for |ack of jurisdiction. Bergquist v. FyBX Corp., No. Cv.A 02-722,
2003 W. 22384934, at *1 (E.D.La. Cct. 15, 2003).
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sanctions. 1d. For the second tine, we decline to order sanctions
agai nst Bergqui st.

Rul e 11 provides that when a | awer submts a pleading to
the court, the lawer certifies that any representations nade to
the court are not being presented for any inproper purpose, that
the legal contentions are warranted by existing law or a
non-frivol ous argunent for the extension, nodification, or reversal
of the law, and that any allegations nmade therein have evidentiary
support. Fed. R Cv. P. 11. The district court my inpose
appropriate sanctions, including attorneys’ fees and costs, on an
attorney who files a pleading in violation of Rule 11. 1d. This
court reviews a district court's denial of Rule 11 sanctions for

abuse of discretion. VWi tehead v. Food Max of Mss., Inc., 332

F.3d 796, 802 (5th Cr. 2003) (en banc); Friends for Am Free

Enter. Ass'n v. Wal-Mart Stores, Inc., 284 F.3d 575, 577-78 (5th

Cr. 2002). Generally, an abuse of discretion only occurs where no
reasonabl e person could take the view adopted by the trial court.
Wi t ehead, 332 F. 3d at 803.

The District Court denied the notions for sancti ons under
Rule 11 and 28 U . S.C. 8 1927 because the court “[did] not find any
i nproper purpose underlying [Bergquist’s] conplaint.” Bergquist,
2003 WL 22384934, at *3. The court was convinced that Bergquist’s
conplaint was the product of ineptitude and m sguided I egal
research rather than a failure to attenpt a reasonable inquiry into
the lawor an intent to harass. 1d. The district court al so noted
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that it had not ruled on Bergquist’s state law clains and thus
coul d not state that they were necessarily without nerit or brought
wth the intent to harass. 1d.

Based on the record before us, the district court's
concl usi on woul d be reasonabl e and woul d not constitute an abuse of
di scretion.

AFF| RMED.



