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Alton L. Kessler, a Texas prisoner (# 909358), appeals from
the magi strate judge’s denial of his 28 U S.C. § 2254 habeas
corpus petition, in which Kessler challenged his 2000 jury-trial
conviction of the aggravated sexual assault of his step-daughter,
Kel sey. The jury assessed a sentence of 99 years in prison and
a $10,000 fine. The magistrate judge granted Kessler a

certificate of appealability (“COA”) on the issues “(1) whether

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Kessl er was deni ed due process or a fair trial through the
i ntroduction of extraneous offenses at trial, and (2) whether
Kessl er received ineffective assistance of counsel when his
attorney failed to object to the introduction of extraneous
offenses at trial.” This court expanded the COA to include a
claimthat counsel perforned ineffectively by failing to seek a
limting instruction on the extraneous-offense evidence.

Federal habeas relief may not be granted upon any cl ai mthat
was “adjudicated on the nerits in State court” unless the
adj udication “resulted in a decision that was contrary to, or
i nvol ved an unreasonabl e application of, clearly established
Federal |aw, as determ ned by the Suprene Court of the United

States.” 28 U.S.C. 8§ 2254(d)(1); see Wllianms v. Taylor, 529

U S. 362, 409 (2000).

The Texas Court of Appeal s’ unpublished opinion on direct
appeal reported that the trial evidence showed that Kel sey, who
was six at the tinme of the offense, described several occasions
during which Kessler asked her to performoral sex on him
Kel sey’ s nother and her brother, Joseph, observed Kel sey
performng oral sex on him

O her trial evidence reflected that Kessler, his wfe Julie,
and her three children were nenbers of a nudist “ranch.” At the
time of trial, Julie had already pleaded guilty to the aggravated
assault of Joseph, who was only seven or eight years old at the
time, and had been sentenced to 15 years in prison. The
testinony of Julie, an admtted abuser of nethanphetam nes, and

of Kel sey and Joseph, indicated that both Kessler and Julie
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regularly commtted sexual acts with both of Julie’ s ol der
children, as well as wth each other and a variety of people from
out si de the household, often in plain view of other famly
menbers. The evidence also included testinony about extraneous
of fenses and acts, including drug use; masturbation; unusual
sexual practices; the use of bad | anguage; donestic viol ence
agai nst Julie; the open presence of pornography, handcuffs, and
chains in the househol d; the harboring of a juvenile runaway;
Kessler’s having given Julie a “nynpho sex slave diplom”; and
Kessler’s and Julie’ s having given Kel sey her own vibrator.
Kessl er argues that his trial counsel should have objected
to this extraneous evidence as irrelevant and prejudicial, and
t hat he should have requested limting instructions wth respect
toits use at trial. Kessler fails to acknow edge that, under
Tex. Cooe. CRM Proc. art. 38.37 8§ 2, such extraneous evidence is
nmore often adm ssible in cases involving sexual assaults of
children, notw thstanding Texas’'s normal rules of evidence. See,

e.q., OCanas v. State, 140 S.W3d 695, 698 (Tex. App. 2004)

(permtting evidence of exposure of child victimto “corrupt

lifestyle”); MCoy v. State, 10 S.W3d 50, 54 (Tex. App. 1999)
(art. 38.37 effectively supersedes prior precedent hol ding that
“background” evidence is not adm ssible). Although it is
possi bl e that certain evidence introduced at Kessler’s trial was
i nadm ssi bl e even under the expanded standard of art. 38. 37,
Kessl er has not denonstrated that counsel perforned deficiently
by making a strategic decision to refrain frommaking repetitive

obj ections to such evidence, see United States v. Haese, 162 F.3d
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359, 364 (5th Cr. 1998) (28 U S.C. 8§ 2255 case) (citing
Strickland v. Washington, 466 U S. 668, 689 (1984)), or by

declining to call additional attention to such evidence by

seeking limting instructions. See, e.qg., Ali v. State, 26

S.W3d 82, 87 (Tex. App. 2000). Kessler also has not established
that he was prejudiced by counsel’s failures, because he has not
shown that such objections or limting instructions would have

resulted in a different outcone at trial. See Strickland, 466

U S at 692. Kessler has not shown that the state courts
unreasonably applied federal law in rejecting these ineffective-
assistance clains. See 28 U S.C. § 2254(d)(1).

Al t hough the magi strate judge granted Kessler a COA on the
subst antive i ssue “whet her Kessler was deni ed due process or a
fair trial through the introduction of extraneous offenses at

trial,” a review of the record reflects that Kessler did not

rai se such a substantive claimin the district court, either in
his 28 U S.C. 8§ 2254 petition or his lengthy reply brief.

Not wi t hst andi ng the COA, such claimis not properly before this

court on appeal. See Roberts v. Cockrell, 319 F.3d 690, 695 (5th

Cr. 2003).
The judgnent is AFFI RVED



