United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T January 7, 2005

Charles R. Fulbruge llI
Clerk

03-10633

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

LANA ST. MARTI N,

Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Northern District of Texas, Dallas
Nos. 3:02-CR-175 and 3:01-CR- 246

Bef ore REAVLEY, DAVIS AND WENER Circuit Judges.
W EUGENE DAVIS, Circuit Judge:”

In this direct crimnal appeal Lana St. Martin (“St.
Martin”) chall enges her conviction and sentence on a nunber of
grounds. W find no nerit to any of St. Martin’s argunents and
AFFI RM

| .
St. Martin was charged al ong with Anthony B. Benavi des

(“Benavi des”) and Elizabeth P. Johnston with conspiring to nurder

"Pursuant to 5" QR R 47.5, the Court has detern ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.



John D. Johnston for the proceeds of a $500,000 |ife insurance
policy to which Elizabeth Johnston was the primary beneficiary.
The indictnent also charged that, follow ng the nurder, Elizabeth
Johnst on obtai ned the proceeds of the policy fraudulently and
transferred $289, 000 of the proceeds to St. Martin and Benavi des.

On the sane day that the original indictnent was filed, St.
Martin, Benavides, and Robert Martinez were naned in a separate
i ndi ctment charging themw th securities fraud, wire fraud, and
engagi ng in nonetary transactions involving property derived from
unl awful activity. The indictnment charged the defendants with
providing fraudulent information to potential investors to entice
themto invest noney in Stadtt Media, L.L.C., in which the three
def endants were officers.

The governnent noved to consolidate the two indictnents for
trial under Federal Rule of Crimnal Procedure 13, on grounds
that the counts “could have been joined in a single indictnent”
under Rule 8 of the Federal Rules of Crimnal Procedure. In the
certificate of conference, the Assistant U S. Attorney
represented that St. Martin’s counsel had been consulted and did
not oppose consolidation. The governnent provided the court a

factual basis connecting the two cases.? The district court

2The government subnmitted the followi ng factual synopsis of
the two charges:
[ T] he governnent will present evidence that
Benavides and St. Martin entered into a conspiracy to
murder John D. Johnston with the objective to
fraudul ently obtain the proceeds fromhis life
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agreed to try the cases together.

The matter went to trial before a jury, and St. Martin was
convicted on all counts.® At sentencing, St. Martin noved for a
downward departure froma nmandatory |life sentence based on her
serious nedical condition. The district judge denied the
downwar d departure based on his belief that the court did not

have the authority to depart bel ow the statutory m ni mum sentence

i nsurance policy. Follow ng his murder during My
1999, they received approxi mtely $290, 000 of the
i nsurance proceeds which they divided between

t hensel ves. These facts formthe gravanen of the
charges in the [nurder-for-hire] case. (Continued)

In the [securities-fraud] case, the governnent
w Il present evidence that noney obtained fromthe
Johnston insurance policy was imedi ately used to
establish Stadtt Media and carry on a fraudul ent schene
to [i]nduce individuals to invest noney wth Benavi des
and St. Martin.. It was m srepresented to potenti al
investors that...Benavides and St. Martin were wealt hy
and had obtained the noney to sta[r]t Stadt[t] Media by
selling a “dot-conf conpa[n]y which they had started
and made suc[c]essful. They also msrepresented their
backgrounds and used the insurance proceeds as “fl ash
nmoney” to pronote their inmage.

From an evidentiary standpoint, the two
conspirac[ies] are closely connected and overlap. The
proceeds fromthe nmurder were used to finance the fraud
conspiracy. Moreover, evidence of their true
background and source of their funds, the nmurder, wll
clearly be adm ssible in the fraud case to show t he
falsity of their representations regarding their prior
success and background.

3On appeal, St. Martin has not challenged the sufficiency of
the evidence to support her conviction nor has she chall enged the
governnent’s summary of the evidence presented in the trial
record. Thus, we will discuss the facts only as needed to
address the issues presented on appeal.

3



for the offense. The district court sentenced St. Martin to life
i nprisonnment on the nmurder-for-hire count and to 120 nonths

i nprisonnment for the securities-fraud count, with the sentences
to run concurrently. St. Martin tinely filed a notice of appeal,

rai sing a nunber of issues which we di scuss bel ow.

A. Consolidated O fenses

St. Martin first argues that the district court erred in
consolidating the securities-fraud charge wwth the nurder-for-
hire charge for trial pursuant to Federal Rule of Crim nal
Procedure 13.% She contends both that the two charges cannot be
properly joined under Rule 13 and the substantive rul es of
joinder found in Rule 8,° and, in the alternative, that joining

the of fenses inproperly prejudiced her case in violation of Rule

‘Rul e 13 of the Federal Rules of Crimnal Procedure
provi des:
The court may order that separate cases be tried
t oget her as though brought in a single indictnment or
information if all offenses and all defendants could
have been joined in a single indictnent or information.

SRul e 8 of the Federal Rules of Crimnal Procedure provides
in pertinent part:

(a) Joinder of Ofenses. The indictnment or
informati on may charge a defendant in separate counts
wth 2 or nore offenses if the offenses charged...are
of the same or simlar character, or are based on the
sanme act or transaction, or are connected with or
constitute parts of a common schene or plan.
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14.°%  She neither opposed the governnent’s notion to consolidate
the two indictnments nor noved before trial to sever the two
i ndi ct ments.

Any form of joinder not explicitly permtted by the terns of
Rule 8 is referred to as “m sjoinder.”’” A defendant objects to
“msjoinder” by filing a Rule 8 objection.® Because objections
to m sjoinder are “objections based on defects in the
i ndictrment,” under Rule 12(b)(3)(B),° a defendant who fails to

object to “msjoinder” prior to trial waives his objection

Rul e 14 of the Federal Rules of Crimnal Procedure provides
in pertinent part:
(a) Relief. If the joinder of offenses or
defendants in an indictnent, an information, or a
consolidation for trial appears to prejudice a
def endant or the governnent, the court may order
separate trials of counts, sever the defendants
trials, or provide any other relief that justice
requires.

‘See 24 JAMES WM MOORE, ET AL., MoORE' S FEDERAL PRACTICE §
608.04[ 2] (3d. ed. 2004) (Any formof joinder not explicitly
permtted by the terns of Rule 8 is “m sjoinder.”)

8See 25 JAMES W MOORE, ET AL., MooRE' s FEDERAL PRACTICE §
614.02[1] (3d. ed. 2004) (If there is any question about the
propriety of the joinder, the appropriate notion is one based on
m sj oi nder pursuant to Rule 8.)

Rul e 12(b)(3)(B) of the Federal Rules of Crimnal Procedure
provides in pertinent part:
(b) Pretrial Mdtions.
(3) Motions That Must Be Made Before Trial.
(B) a notion alleging a defect in the
i ndi ctnent. ..



pursuant to Rule 12(e).?%0

O fenses properly joined under Rule 8 may still be
chal l enged as “prejudicially joined” by use of a Rule 14 notion
to sever.!' Because the Rule 14 notion is |listed as one of the

nmotions that “nmust be brought before trial,” it too can be
waived. FeD. R CRM P. 12(b)(3)(D?!;, Fep. R CRM P. 12(e).?®

We nust first determ ne the proper standard of review for
St. Martin’s joinder argunents. The governnent contends that no
review i s necessary because St. Martin invited any error that was
commtted. The governnent argues that the “certification of

conference” that acconpanied its notion to consolidate the cases

denonstrates that the prosecutor conferred with defense counse

0See United States v. Mann, 161 F.3d 840, 861-862 (5'" Gir.
1998); 24 JAVES WM MOORE, ET AL., MoORE' S FEDERAL PRACTICE 8
608.04[ 2] (3d. ed. 2004) (Objections on the ground of
m sjoinder...are based on a “defect in the indictnent or
information” within the neaning of Rule 12(b)(3)).

1See 25 JAMES WM MOORE, ET AL., MoORE' S FEDERAL PRACTICE §
614.02[ 1] (3d. ed. 2004) (A notion for severance under Rule 14
W ll be considered only if the indictnment or information conplies
wth Rule 8.).

12Federal Rule of Crimnal Procedure 12(b)(3)(D) provides in
pertinent part:
(b) Pretrial Mdtions.
(3) Motions That Miust Be Made Before Trial.
(D) a Rule 14 notion to sever charges..

BFederal Rule of Crimnal Procedure 12(e) provides in
pertinent part:
(e) Waiver of a Defense, bjection, or
Request. A party waives any Rule 12(b)(3) defense,
obj ection, or request not raised by the deadline the
court sets under Rule 12(c)...

6



who had no objection to trying the securities fraud and nurder-
for-hire charges together. |In addition, the governnment argues
that, by suggesting at a status conference that the two charges
be joined in one indictnment, the defendant caused the two charges
to be tried together.?

Qur cases hold that a party may not “invite error and
conplain thereof.”™ W therefore nust decide whether St. Martin
invited error in this case. The “certification of conference”
attached to the governnent’s notion to consolidate the charges
does not denonstrate invited error, but rather shows that the
defendant failed to object to the charges being consolidated.
The sanme cannot be said for the pretrial conference, however, in
which St. Martin's attorney affirmatively requested that the two

charges be consolidated. Though St. Martin never expressly

14St. Martin did not address the issue of invited error in
her briefs to this court or attenpt to explain her attorney’s
suggesting to the court the idea of consolidating the nurder-for-
hire and securities fraud charges into a single indictnent at the
August 28, 2002, pretrial conference.

SUnited States v. Baytank, Inc., 934 F.2d 599, 606 (5" Cir.
1991); see also United States v. Solis, 299 F.3d 420, 452 (5"
Cr. 2002)([a] defendant cannot conplain on appeal of alleged
errors which he invited or induced...).

1®The Certification of Conference provides:

| have spoken to the attorneys of record for
defendant St. Martin and can advise the Court that they
do not oppose the requested transfer and do not oppose
consolidation of these cases. R 3, 61. (Enphasis
added) .

At the August 28, 2002, pretrial conference, TomMIIs,
attorney for the defendant St. Martin, had the foll ow ng exchange
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requested that the two charges be tried together, a joint trial
was the obvi ous consequence of counsel’s request to have the
charges consolidated. She therefore invited any potenti al
joinder error in this case.

St. Martin also waived her ability to receive substantive
relief fromthis court on her joinder argunents. As stated
above, both Rule 8 objections to “m sjoinder” and Rule 14 notions
to sever for “prejudicial joinder” come within the scope of Rule
12(b)(3) and 12(e), and therefore nust be filed before trial or
are waived. In United States v. Mann, 161 F.3d 840, 862 (5'"

Cr. 1998), we held that when a party fails to file either a Rule
8 or Rule 14 objection before trial and fails to provi de adequate
justification, “we need not even address the nerits of their
argunent . ”

In this case, St. Martin does not provide any excuse for her

failure to object to the consolidation of the securities fraud

with the trial

j udge:
M. MIls

: Wul d there be any benefit, and is
it even possible, rather than have
two indictnents, which is | guess
sonewhat nore prejudicial against
t he def endant than one indictnent,
is there any way that the
securities counts could be put into
your supercedi ng indictnent?

The Court: So from your perspective you woul d
rat her have the one indictnent and
read all the different counts?

M. MIIs: Yes, | think so...It is alittle

bit unusual to have two, especially

when you have a nurder case and a

securities fraud case. (R 6, 6).

8



and nmurder-for-hire offenses for trial. She has therefore waived
her objection and can get no relief fromthis court on this
i ssue.

B. Limtation on Cross-Exam nation of Benavi des

St. Martin next argues that the district court erred by not
allowi ng her attorney to inquire on cross-exam nation into
Benavides’s desire to avoid a death sentence as notivation for
assi sting the governnent and testifying against her. The
district judge set guidelines for cross-exam nation in an oral
ruling on the first day of trial. R 8, 106-110.'® During the
hearing, the governnent argued that because the Attorney Ceneral
had never approved the death penalty for Benavi des, he never
faced death as a possible punishnent. No evidence was presented
at the hearing that Benavides believed that he would face the
deat h penalty when he entered into plea negotiations and agreed
to help the governnment. The avail able evidence is to the

contrary. First, the plea agreenent itself provides that

8The district court also reasoned that it did not want St.
Martin to question Benavi des regarding a potential death sentence
because of the possibility that the jury m ght concl ude that,
because St. Martin and Benavi des were charged with the sane
offense, St. Martin may face the death penalty if convicted. The
court appears to have been concerned that this woul d adversely
affect the jury's ability to determne guilt or innocence in St.
Martin's case. St. Martin argues that these considerations are
insufficient tolimt her ability to fully cross-exam ne an
adverse witness. This argunent m ght have sone nerit if there
was any evi dence that Benavi des ever believed he was subject to
the death penalty. As stated above, no evidence supports this
contention and therefore this argunent nust also fail.
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Benavi des faced a nmaxi mum penalty of life in prison. Second, at
the hearing the district judge agreed with the governnent that it
was his understanding that the Attorney CGeneral never agreed to
all ow prosecutors to seek the death penalty in Benavides' s case.
R 8, 108. St. Martin never produced any evidence chal |l engi ng
any of these statenents.

We review a district court’s Iimtation on the scope of
cross-exanm nation for abuse of discretion.?® Under Federal Rule
of Evidence 6l11(a), the district court has the discretion to
limt cross-exam nation subject to the Sixth Anendnent. The
record reveals that, except for prohibiting cross-exam nation on
Benavi des’s desire to avoid the death penalty, counsel was given
broad latitude to cross-exam ne Benavides, including all of the
possi bl e benefits he received fromthe plea bargain. Because the
record supports the district court’s conclusion that Benavi des
did not believe he faced the death penalty when he nmade his plea
bargain, the district court did not abuse its discretion in the
limt it placed on Benavides’' s cross-exam nation.

C. Adm ssion of Character Evidence

St. Martin next argues that the district court erred in

admtting extrinsic act character evidence under Federal Rule of

9See United States v. Alexius, 76 F.3d 642, 644 (5" Cir.
1996) .
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Evi dence 404(b).2° St. Martin concedes that she | odged no
objection to this evidence, and we are limted to plain error
review.

W apply a two-pronged test to determne the adm ssibility
of evidence under Rule 404(b). First, the evidence nust be
“relevant to an issue other than the defendant’s character.”??
Second, the evidence nust have probative value that is not
substantially outwei ghed by undue prejudi ce and nust be
“otherwi se admi ssi bl e” under Rule 403.2%

1

St. Martin first challenges the district court’s rulings
all owi ng several witnesses to testify about the nunerous
expensive luxury itens she demanded and purchased after the
murder and while Stadtt Media was being financed. She argues

that this evidence inproperly conveyed to the jury that she was

2OFederal Rule of Evidence 404(b) provides in pertinent
part:

(b)) her Crimes, Wongs, or Acts.-Evidence of
ot her crinmes, wongs, or acts is not admssible to
prove the character of a person in order to show action
in conformty therewith. It may, however, be
adm ssi bl e for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge,
identity, or absence of m stake or accident...

2'See United States v. Avants, 367 F.3d 433, 446 (5" Cr.
2004) .

2United States v. Beechum 582 F.2dd 898, 911 (5'" Gir.
1978) (en banc).

2| d.
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greedy or “noney grubbing.”? Testinmony from enpl oyees of Stadtt
Medi a focused on St. Martin’s use of funds fromthe conpany’s

swi ndl ed i nvestors. She concedes that this testinony was

adm ssi ble to show that she was knowi ngly involved in the
fraudul ent securities schene, but argues it was unduly
prejudicial because it made her seem|ike a person nore likely to
commt murder-for-hire.

St. Martin does not contest the fact that testinony from
Benavi des regardi ng how she used the insurance noney fromthe
murder was relevant to establish that she was a nmenber of the
murder-for-hire conspiracy. Thus, testinony regardi ng both her
use of the insurance proceeds and testinony regardi ng her use of
the investor funds are relevant to i ssues besides her character.

At trial, Benavides testified regarding St. Martin's desire
to use the nurder proceeds to purchase expensive itens and her
acquiring many of those itens after collecting the insurance
money. So, although the testinony fromthe Stadtt Media

enpl oyees may have added to the jury' s perception of St. Martin

24she specifically challenges virtually all of the testinony
of Gary Stephens, an enpl oyee of Stadtt Media, who testified that
St. Martin repeatedly sought to use the funds of Stadtt Media for
personal purchases of autonobiles and jewelry. She also
chal  enges the testinony of Jose Garcia, Benavides's hired
bodyguard, who testified that he brought her noney on several
occasi ons and that he once took her shopping. St. Martin also
contends that the district court erred in admtting the testinony
of Janes WIlson, a |lawer hired by Stadtt Media, who testified
that she used investor funds to purchase nunerous expensive
personal itens.
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as a greedy person, given the bountiful evidence of her greed
regardi ng both the nurder and the securities fraud, the district
court did not conmt error -plain or otherwse- in admtting this
t esti nony.

2.

St. Martin also asserts that the district court erred in
admtting testinony that, after the nurder, she wanted to
purchase a handgun with a sound suppressor and bragged that she
was famliar with how to use a handgun. She contends that this
testi nony was unduly prejudicial character evidence seeking to
show she had a propensity to conmt nurder. W disagree. This
evidence is relevant to sonething other than her character: the
evi dence tended to establish her know edge of how to operate a
handgun, the sanme type of weapon used in the nmurder. Further,
any potential prejudice St. Martin suffered fromthe adm ssion of
this evidence does not substantially outweigh the high probative
val ue of evidence showi ng that she was conpetent enough with
handguns to use one to shoot John Johnston. Thus, the district
court did not err in admtting this testinony.

3.

St. Martin also argues that the district court inproperly
admtted evidence that she was a topless dancer. W agree with
the governnent that the district court did not err in admtting
this evidence because the defense discussed St. Martin' s worKking

as a topless dancer in their opening statenent as evidence that
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she had lived in very difficult circunstances.

D. Bat hr oom Dash Testi nony

St. Martin next argues that the district court abused its
discretion in allowng testinony froma police detective that she
reacted with surprise and dismay and ran into the bathroom at the
sight of a prosecution witness. At trial, St. Martin objected
that the testinony was irrelevant. Her attorney elicited an
adm ssion fromthe detective on cross-exam nation that St. Mrtin
may have run to the bat hroom because she was physically ill.
Even if the adm ssion of this evidence was error (which is
doubtful), given the mnor nature of this testinony in this
eight-day trial, the adm ssion of this evidence was harnl ess.

E. Handwri ti ng Testi nony

St. Martin also argues that the district court abused its
discretion in admtting the testinony of a rental car agency
manager that the witing on a notepad found in a car used by St.
Martin and Benavi des appeared to have been witten by a female. 2

St. Martin objected that the testinony was inadm ssible | ay

2See United States v. Edwards, 303 F.3d 606, 623 (5'" Gr.
2002) (Erroneous adm ssion of testinony does not warrant reversal
because it ampbunts to harm ess error.).

26The manager testified that the handwitten |list contained
an item zation of expensive itens and their acconpanying prices.
For exanple, the list included $10,000 for surgery and $5,000 for
a shopping spree. The actual list was never put into evidence.
R 14, 711-712. In his testinony, Benavides al so recounted he
and St. Martin' s discussions regarding her intention to use the
i nsurance noney fromthe nurder to purchase several expensive
personal itens.
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opi ni on, arguing that the manager needed to be qualified as an
expert to testify about the possible gender source of
handwri ti ng.

The court overruled St. Martin's objection after being
satisfied that the governnent had properly laid the foundation
that the manager’s experience with signatures as a part of his
everyday ten-year career in auto rentals made his ability to
di scern gender from handwiting proper lay opinion. This
testinony was an uninportant part of this witness’s contribution
to this case. The manager also testified that he rented the car
to St. Martin and Benavides, and that he found both of their
driver’s licenses in the center consol e when he repossessed the
vehicle. This evidence firmy tied themto the vehicle used in
the murder. W cannot say that the district court abused its
discretion in admtting this evidence. Even if there was error
in admtting this evidence, it was harnl ess error.?

L1,

St. Martin argues finally that the district court erred in
denyi ng her notion for a dowmward departure on the nurder-for-
hi re count because the court m stakenly believed that it had no

authority to depart below the m ni mum sentence of life in prison

2Ist. Martin also argues that, although the individua
i nstances of evidentiary errors mght be harmess, in the
aggregate they anount to reversible error. Because St. Martin
has failed to show any substantive individual instances of error,
we al so conclude that her evidentiary chall enges cannot aggregate
to constitute reversible error.
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W thout a notion fromthe governnment. W have jurisdiction to
review a district court’s refusal to depart downward if the
record shows that the district court m sunderstood the scope of
its authority to depart fromthe guidelines.?®

18 U.S.C. § 1958(a) provides that if death results froma
murder-for-hire plot, the offender “shall be punished by death or
life inmprisonnment, or shall be fined not nore than $250, 000, or
both.” At trial and on appeal, St. Martin argues that this
| anguage allows a judge to inpose only a fine for violating 8§
1958, thereby giving the district court the discretion to depart
downwar d.

The Second Circuit Court of Appeals has rejected a simlar
chal l enge to identical |anguage contained in 18 U S.C. 8§
1959(a) (1), the nurder-in-aid-of-racketeering statute.? The
Second Circuit rejected the argunent that Congress intended to
allow a district court to reject either death or life in prison
in favor of a fine alone.*® W find this reasoning conpelling,
and reject St. Martin's argunent that the district court
erroneously believed it could not grant a downward departure.

| V.

28See United States v. Cothran, 302 F.3d 279, 290-291 (5"
Cr. 2002).

2Gee United States v. Janmes, 239 F.3d 126-127 (2™ Gir.
2000) .

30| d.
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For the reasons stated above, we AFFIRM St. Martin’s

convi ction and sent ence.
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