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John Fal ek appeals the Board of Immgration Appeals’ (“BlIA")
final order of renoval. Falek was ordered to be renoved fromthe
United States after a determnation that he was convicted of a
crinme involving noral turpitude and that he was not entitled to a
wai ver of renoval. Under the Illegal Inmgration Reform and
| mm grant Responsibility Act (IIRIRA), “no court shall have
jurisdiction to review any final order of renoval against an
alien who is renovabl e by reason of having commtted’” a crine

involving noral turpitude. 8 U S.C. 8§ 1252(a)(2)(C. This

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 04-60087
-2

court, however, does retain jurisdiction “to consider whether the
specific conditions exist that bar our jurisdiction over the
merits, nanely, whether the petitioner is (1) an alien, (2) who
is deportable, (3) for conmtting the type of crine that bars our

review.” Nehne v. INS, 252 F.3d 415, 420 (5th Gr. 2001). This

court reviews its jurisdiction de novo. |d.

Al t hough Fal ek does not chall enge the determ nation that his
conviction involved a crine of noral turpitude, he does assert
that he is a United States citizen, not an alien. As a result,
for jurisdictional purposes, the threshold issue is whether Fal ek
is an alien. See Nehne, 252 F.3d at 420. |If there is no genuine
i ssue of material fact as to whether Falek is an alien, this
court will not have jurisdiction to review the final order of

removal. 8 U.S.C. § 1252(a)(7)(B); see Nguyen v. INS, 208 F.3d

528, 531 (5th CGr. 2000). |If, however, there is a genuine issue
of material fact as to whether Falek is an alien, the matter
shoul d be remanded for a hearing. 8 U S . C 8§ 1252(a)(7)(B)

Fal ek contends that he derivatively acquired United States
citizenship through his nother. Specifically, Falek asserts that
his nother acquired retroactive United States citizenship at
birth as a result of 8 U S. C. 8§ 1401(h) and that, because his
nother was a United States citizen when he was born, he is a
United States citizen pursuant to 1401(a) (7).

Under the law in effect at the tine of Falek’s birth, for

Fal ek to acquire derivative citizenship fromhis nother, Falek’s
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nmot her woul d have to be a citizen who, prior to Falek’s birth,
“was physically present in the United States for a period or
periods totaling not less than ten years, at least five of which
were after attaining the age of fourteen years.” 8 U S. C
8§ 1401(a)(7) (1952). Falek has failed to show that his nother
sati sfied the physical presence requirenents of 8 U S. C
8§ 1401(a)(7). Therefore, there is not a genuine issue of
material fact as to whether Falek is an alien.

Fal ek’s notions to supplenment the record and his brief are
GRANTED.

The petition for reviewis DEN ED for want of jurisdiction.



