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Appeal fromthe United States District Court
for the Western District of Texas

ORDER

Jai nigal Mobore pleaded guilty to one count of aiding and
abetting the possession with intent to distribute 500 grans or
nmore of a m xture and substance containing a detectabl e anmount of
cocai ne. Moore’'s plea agreenent contained a waiver - of - appeal
provi sion. Appoi nted counsel for Muore has requested | eave to
w thdraw and has filed a brief as required by Anders V.

California, 386 U S. 738 (1967). |If, on appeal, the Governnent

does not seek to enforce an appeal waiver, the waiver is not

binding. United States v. Story, 439 F.3d 226, 231 (5th Cr.

2006). However, in this case the Governnent has not had an

opportunity to address More’'s appel |l ate wai ver.
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“[I']t is defense counsel’s obligation to ascertain and
certify that the Governnent would rely on the defendant’s

appel | ate wai ver before noving to withdraw.” United States v.

Acquaye, F.3d __, 2006 WL 1549951 at *2 (5th G r. June 8,

2006). Accordingly, the notion to withdraw is DEN ED w t hout
prejudice to its renewal. Moore’ s counsel is directed to file a
new Anders brief stating the Governnent’s position wth respect
to the waiver or a brief on the nerits of this appeal within 30

days of the date of this order. See id.
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