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PER CURIAM:*

Fred Warner challenges his conviction of aggravated assault

with a deadly weapon. He contends that counsel’s failure to object

to three convictions listed in enhancement paragraphs resulted in

his being sentenced to 35 years of imprisonment as an habitual
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offender pursuant to TEX. PENAL CODE ANN. § 12.42(d) (Vernon 2003),

within a range of life or 25-99 years of imprisonment, instead of

as a first degree felon pursuant to TEX. PENAL CODE ANN. § 12.42(b)

(Vernon 2003), within a range of life or 5-99 years.

Warner has not rebutted the correctness of the finding of the

Texas Court of Appeals that he was sentenced pursuant to § 12.42(b)

by clear and convincing evidence.  See 28 U.S.C. § 2254(e)(1). He

thus cannot demonstrate prejudice arising from counsel’s failure to

object to the enhancement paragraphs.  See Strickland v. Washing-

ton, 466 U.S. 668, 694 (1984).  

Warner also states that, because the state failed to present

evidence regarding his prior convictions, his sentence should have

been 2-20 years. He does not contend, however, that counsel was

ineffective for advising him to plead “true,” so he has failed to

raise a meritorious ineffective-assistance contention.  See Long v.

McCotter, 792 F.2d 1338, 1342 (5th Cir. 1986) (stating that a

“true” plea “waive[d] subsequent challenges to the validity of the

prior conviction[s] set forth in the charge”). 

AFFIRMED.


