United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T August 5, 2005

Charles R. Fulbruge llI
Clerk

No. 04-40080
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JUAN ALBARRAN- MORENG,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:99-CR-28-3

Bef ore REAVLEY, H G3 NBOTHAM and DENNI'S, G rcuit Judges.
PER CURI AM *

Juan Al barran-Mreno (“Al barran”) was granted an out-of-tine
appeal of his 210-nonth prison sentence, inposed in February
2000, for his guilty-plea conviction of conspiracy to possess
cocaine with intent to distribute, a violation of 21 U S. C
8§ 841(a). The district court ordered that the prison termrun
consecutively to a 62-nonth federal prison termthat had been
i nposed previously in the Mddle District of North Carolina for
unrel ated convictions of illegal re-entry and possession of a

false alien registration card.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Al barran argues that, under United States v. Booker, 125

S. . 738 (2005), the consecutive sentence was “unreasonabl e”
because it was inposed pursuant to a nmandatory gui deli ne,
US S G 85GL.3. He admts that this unpreserved all egation of

error is reviewable for plain error only. See United States V.

Mares, 402 F.3d 511, 520-21 (5th Cir. 2005), petition for cert.

filed, (U S. Mr. 31, 2005) (No. 04-9517). Al barran is not
asserting a Booker error per se, because his contention does not
involve a judicial determnation of a “fact . . . which is
necessary to support a sentence exceedi ng the maxi num aut hori zed
by the facts established by [Albarran’s] plea of quilty.”

See Booker, 125 S. . at 756. The claimis effectively a
challenge to the type of error nade by the district court that
sentenced the other respondent in Booker, Ducan Fanfan, i.e., the
i nposition of a sentence pursuant to a mandatory application of
the Quidelines. Booker, 125 S. &. at 750, 768-69; see al so
Mares, 402 F.3d at 517-18, 520 n.9 (noting the distinction
between the two types of error asserted by the respondents in
Booker). Sentencing a defendant pursuant to a mandatory

gui del i ne regi ne, standing al one, constitutes “Fanfan” error, and

such an error is “plain.” See Booker, 125 S. C. at 750, 768-69

(addressing preserved chall enge in conpanion case); United States

v. Val enzuel a- Quevedo, 407 F.3d 728, 733 (5th Cr. 2005).

In Al barran’s case, the district court inposed a consecutive

sentence pursuant to a discretionary statute, 18 U S. C
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8§ 3584(a), and a guideline that was franmed in discretionary
terms, U . S.S.G 8 5GL.3(c) (Nov. 1998). “There is no indication
in the record fromthe sentencing judge's remarks or otherw se,”
see Mares, 402 F.3d at 522, that the court wi shed to inpose a
concurrent sentence, either partially or conpletely. Because

Al barran has not shown that the error affected his “substantial
rights,” see id. at 521, he has not denonstrated plain error.

The sentence i s AFFI RVED



