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PER CURI AM *

This | egal nmal practice case presents a question that wll be
of interest to nost |awers: Wat duty does |ocal counsel have to
bypass | ead counsel and report directly to the client instances of
| ead counsel’s m sfeasance?

The plaintiff, Curb Records, Inc. (“Curb”), appeals the
summary judgnent in favor of the defendants, Adans & Reese, L.L.P.,
Richard Goins (collectively, “Goins”), and Attorneys Liability
Assurance Society, Inc. This cause of action arises out of a prior

copyright action in which Curb’s | ead counsel, Peter Strong of the

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



California bar, hired Goins as counsel of record as required by
| ocal rules. Strong specifically instructed Goins that his role
was |imted to filing and forwardi ng pleadings, discovery, and
orders. Furthernore, he specifically instructed Goins not to dea

directly with the client. During the course of the litigation

Strong, with the knowl edge of Goins, failed to respond to a series
of court ordered discovery requests. Inforned by Strong that these
failures were all part of a low profile litigation strategy, as
merely the holder of the stake in the controversy, Goins took no
actiontoinformthe client. Utimtely, as a sanction, the court
struck Curb’s defenses to the underlying copyright action, forcing
Curb into a very unfavorable settlenent. Follow ng settlenent of
the copyright claim Curb filed the instant |egal malpractice
action against Goins. The district court granted Goins’s notion
for summary judgnent, finding no basis for a nmal practice claim In
doing so, it relied exclusively on general principles of contract
and agency law in holding that, when |ocal counsel has been
specifically instructed by | ead counsel to have no direct contact
with the client, |ocal counsel does not have a duty to informthe
client of | ead counsel’s discovery defaults. Curb now seeks revi ew
of that ruling, arguing that Goins breached his professional duty
of care under Louisiana law. W hold that, under Louisiana |aw,
there is an inherent and nondel egable duty of care that requires
| ocal counsel to informits client of any known nalfeasance or

m sf easance on the part of |ead counsel, which, to an objective



reasonable attorney, would result in serious prejudice to the
client’s interests. Thus, the judgnent of the district court is
reversed and the case is remanded for further proceedings.
I
A
Curb is a Tennessee corporation engaged in the business of
produci ng and di stributi ng phonorecords contai ni ng vari ous nusi cal
wor Ks. In 1990, it began to distribute a phonorecord entitled

Aaron Neville's GGeatest Hits. Curb obt ai ned a mechani cal |icense

to reproduce sone of the songs from Ml der Publishing. Shortly
after Curb began distributing the phonorecord, George Davis and
various other songwiters filed a copyright infringenent action
against it and Melder Publishing in the United States District
Court for the Eastern District of Louisiana (hereinafter “the Davis
matter”). The songwiters contended that they owned the copyrights
to nine of the ten songs contained on the phonorecord, and that
they had not Ilicensed their rights to either Curb or Ml der
Publishing. Earlier, upon having received notice of the dispute
over the ownership of the copyrights, Curb began w thhol ding
royal ty paynents fromMel der Publishing to avoid the risk of double
paynent .

Upon receiving notice of the infringenment suit, Curb sought

| egal representation in the matter fromPeter Strong, a California



attorney.! Strong accepted the representation, but was required
to associate | ocal counsel.? Curb enpowered Strong to retain | ocal
counsel and authorized himto limt | ocal counsel’s authority as he
saw fit.® Strong contacted Richard Goins, a partner in the New
Ol eans, Louisiana law firmof Adans & Reese, L.L.P., who accepted
the representation. Strong instructed Goins that his role as | ocal
counsel would be limted to receiving discovery requests, pleadings
and court orders, and forwarding them to Strong. He al so gave
Goins the responsibility of filing and serving pleadings and
docunents, such as Strong mght instruct. Further, Strong
explicitly instructed Goins that he was to have no direct contact

wi th Curb.

The record indicates that Carey J. C. Agajanian, a |lawer and
personal advisor to Mke Curb, the owner of Curb Records, inforned
Strong that Curb had decided that it would sinply cease paynent of
royalties to anyone pending the outcone of the |litigation.
Further, the legal strategy that Curb intended to pursue was to sit
back and | et the conpeting claimnts to the copyrights resolve the
matter anong thenselves. Strong was thus instructed by Agaj ani an
todolittle or nothing in this case, because Curb was confortable
that any potential liability was capped by federal statute.

2Uni form Local Rule of the United States District Court for
the Eastern, Mddle, and Western Districts of Louisiana 83.2.5

states: “In all cases before this court, any party who does not
appear in proper person nust be represented by a nenber of the bar
of this court, except as set forth below.” 1d. at 83.2.5. The

Local Rules go on to delineate an exception for visiting attorneys
who are admtted to the court to appear in a particular case
pursuant to a notion by a nmenber of the bar or upon the entry of an
ex parte order by the court. 1d. at 83.2.6.

3The record is undisputed and the district court held that
“Strong was given conplete and total authority in handling the
Davis matter by Curb, which included the retention of [CGoins] as
| ocal counsel.” Curb, 1998 WL. 120365, * 11 (E.D.La. 1998).



During the course of discovery, the Davis plaintiffs
propounded di scovery requests to Curb through Goins, who pronptly
forwarded the requests to Strong. At sone point in early 1995,
Goi ns received notice of a series of discovery defaults. During a
ni ne-nonth period in 1995, the district court entered a series of
di scovery orders directing Curb to respond to the plaintiffs’
di scovery requests or risk having their defenses stricken. (oins
forwarded all of these notices to Strong. Additionally, the court
i nposed nonetary sanctions on Curb for failing to respond to its
di scovery orders. Goins forwarded these orders to Strong, and
Strong paid the fines by personal check. The record is unclear
whet her Strong told Curb about these sanctions, and whether Goins
was told that Strong was keeping Curb abreast of these
devel opnent s.

B

On Septenber 29, 1995, the Davis plaintiffs filed a notion to
strike Curb’s defenses. On Cctober 11, 1995, Strong defended Curb
at a hearing on the plaintiffs’” notion to strike the defendant’s
defenses. On Cctober 17, 1995, the court granted the plaintiffs’
noti on and struck Curb’s defenses.

After settling the Davis matter,* Curb filed the instant | egal

“Curb settled the Davis matter for approximtely $650, 000.
Because Curb’ s defenses were struck by the district court, it could
not argue that it was not a “wilful infringer” and thus limt the
Davis plaintiffs’ recovery to “infringers profits” under section
504 of the Copyright Act of 1976. See 17 U.S.C. 8 504 (West 1999).
Thus, Curb’s liability in the Davis matter was increased fromthe



mal practice action agai nst Goins. (Goins sought summary judgnent.
I n def endi ng agai nst the nal practice action, Goins argued, first,
that no mal practice had occurred: Under the instructions given to
themby | ead counsel --that they were to have no direct contact with
the client--they had no duty to bypass | ead counsel and conmuni cate
directly wth the client regarding lead counsel’s failure to
respond to discovery orders. Second, Goins argued that, in any
event, no damages resulted fromthe breach of this duty: Curb’s
| oss of its defenses resulted solely fromits deliberate choice of
a particular legal strategy--that it would sinply ride out the
litigation until there was a resolution as to the ownership of the
copyrights to the nusic.

Curb contended that there were nunerous issues of material
fact that precluded summary judgnment, including: (1) the authority
and responsibilities of Goins as the attorney and fiduciary of
Curb; (2) the negligence, fault and breach of fiduciary and | egal
duties by Goins; (3) the proportionate fault of Goins; and (4) the
scope and extent of damages Goins caused to Curb.

Neverthel ess, the district court, relying on fundanental
principles of contract and agency | aw, granted sumrary judgnent for
Goi ns, hol di ng:

There is no doubt to this Court that Curb enpowered
Strong, without imtation, to handle the Davis matter.

relatively small anount of statutory damages provi ded under section
504 to nearly $800, 000, the ampunt of gross revenues generated by
the infringi ng phonorecord.



Strong was t he mandate (agent/attorney) for Curb. Acting
on behalf of Curb, Strong retained defendants as | ocal
counsel, but specifically limted their contact wth
Curb. Based upon the nmandate created between Strong and
t he defendants, defendants were specifically instructed
to not contact Curb directly. This was a specific
[imtation on their nmandate. Moreover, the record and
evi dence i ndi cat ed def endants’ participationindiscovery
was mnimal. Strong was in conplete charge of discovery
and he was the one responsible for the defaults
attributable to Curb. The Court refuses to inply a duty

that sinply does not exist. Goins and A & R had
absol utely no superior duty to disregard and viol ate the
ternms of their mandate with Strong. . . This Court

finds A & R and Goins had no duty to violate the terns of
their mandate with Strong and conmunicate directly with
Curb. Absent a duty to act, there can be no negligence.

Curb Records, Inc. v. Adans and Reese, L.L.P., 1998 W. 120365, *12

(E.D.La. 1998). Curb filed a tinely notice of appeal.?®
I
We reviewthe district court’s granting of summary judgnent de
novo, applying the sane standards applied by the district court.

See Jones v. Sheehan, Young & Culp, P.C, 82 F.3d 1334, 1337 (5th

Cr. 1996). Summary judgnent is proper when there is no genuine
issue as to any material fact, and the noving party is entitled to

judgnent as a matter of law. Fed. R Cv. P. 56(c); Celotex Corp.

v. Catrett, 477 US. 317, 322, 106 S. C. 2548, 91 L.Ed.2d 265

(1986) .
A

I n concluding that Goins owed no duty under Louisiana lawto

There was no hearing and no live testinony, either in open
court or by way of deposition. The case was decided on affidavits
al one.



informCurb of | ead counsel’s failure to respond to court ordered
di scovery, the district court, as we have noted, relied solely on
general principles of contract and agency | aw. The district
court’s holding can be reduced to the followi ng: The attorney-
client relationship is contractual in nature, and the duties owed
by the attorney to his client are defined wholly by the terns of
that contract.® A review of Louisiana case |law reveals that this
hol di ng does not conport with established precedent. For exanpl e,

in Cattle Farm Inc. v. Abercronbie, 211 So.2d 354 (La.Ct.App. 4th

Cr. 1968), the court held:

In no other agency relationship is a greater duty of
trust inposed than in that involving an attorney’ s duty
to his client. . . . The law |l eaves no uncertainty in
defining the character of duty which an attorney owes to
his client. The relationship of attorney and client is
nore than a contract. It superinduces a trust status of
the highest order and devol ves upon the attorney the
i nperative duty of dealing with the client only on the

5The district court stated: “In Louisiana, the attorney-client
relationship is defined and limted by any contractual agreenent
between the lawer and the client as to the scope of the

representation.” See Curb, 1998 W at *2. The district court
cited Gand Isle Canpsites, Inc. v. Cheek, 262 So.2d 350 (La
1972), as the sole basis in support of this contention. |In Cheek,

t he Loui si ana Suprene Court addressed whet her an attorney, who was
hired to check title to property and pass an act of sale, also had
a duty to investigate how the parties arrived at the sales price
for the property. 1d. at 30. The court rejected the plaintiffs
argunent that such a duty existed, stating: “The agreenent or
consent of an attorney to performwork for a party on a particul ar
matter or transaction does not create an attorney-client
relationship as regards other business or affairs of the client.”
Id. at 29 (citing Delta Equipnent and Construction Co. v. Roya

Indemity Co., 186 So.2d 454 (La.Ct.App. 1st Cr. 1966)). The
i ssues presented by the instant case are obviously distinct from
those presented in Cheek. Thus, the district court’s reliance on
the Loui siana Suprene Court’s holding in Cheek is m spl aced.




basis of the strictest fidelity and honor.
ld. at 365 (citations omtted & enphasis added).
Simlarly, in Corceller v. Brooks, 347 So.2d 274 (La.Ct. App.

4th Gr. 1977), the court expressly rejected the contention that a
| egal mal practice action is based on a breach of contract stating:

[We find no nerit to plaintiff’s contention that this
mal practice suit is one based on breach of contract.
Though it is true that a contractual agreenent between
[the parties] est abl i shed t he attorney-client
relationship, this contract of enploynent nerely gave
rise to the attorney’s legal duty to exercise at |east

the degree of care, skill, and diligence which is
exercised by prudent practicing attorneys in his
| ocality.

Id. at 277. The Corceller court concluded by stating that any
mal practice action nust be based on the “act or om ssion which is
bel ow the standards of simlar practitioners in the comunity.”
Id.

Thus, Louisiana precedent indicates that the district court
erred in relying solely on general principles of contract and
agency lawin defining the duties owed by Goins to Curb. Louisiana
| aw makes clear that the duties owed by an attorney to his client
transcend the bounds of an ordinary contractual relationship. W
thus turn to resol ve the professional duty under Louisiana | awt hat
| ocal counsel would owe its client under the circunstances of this
case.

B
The case before us, as we have noted, is a legal nalpractice

claim Under Louisiana law, to assert a claim for |egal



mal practice the plaintiff nust denonstrate (1) that there was an
attorney-client relationship, (2) that the attorney was quilty of
negl i gence or professional inpropriety inthe relationshipwth the
client, and (3) that the attorney’s m sconduct resulted in harmto

the client. See Francois Vv. Reed, 714 So.2d 228, 229-30

(La.Ct.App. 1st Gr. 1998)(citing Finkelsteinv. Collier, 636 So.2d

1053, 1058 (La.Ct. App. 5th Gr. 1994)). To succeed on a negligence-
based mal practice claim the plaintiff nust denonstrate that the
attorney failed to exercise the degree of <care, skill, and
diligence that woul d be exercised by a prudent practicing attorney

in his locality. See Nelson v. WAldrup, 565 So.2d 1078, 1079

(La.Ct.App. 4th Cr. 1990)(citing Ranp v. St Paul Fire & Marine

Ins. Co., 269 So.2d 239 (La. 1972)). O course, there can be no
cogni zabl e negligence absent a duty to act.

Thus, the issue presented here i s whet her under Loui siana | aw
there exists an inherent and nondel egable duty requiring |oca
counsel to report directly to its client any known instances of
mal f easance or m sfeasance on the part of | ead counsel. This issue
has not been squarely addressed by the Louisiana courts.
Consequently, we are required to make an Erie guess.’

C
The Loui siana Suprenme Court repeatedly has held that under

Loui si ana Rul es of Professional Conduct, an attorney owes a duty to

'See Erie R Co. v. Tonpkins, 304 U S. 64, 58 S.Ct. 817, 82
L. Ed. 1188 (1938).

10



his client “to exercise at |east that degree of care, skill, and
diligence exercised by prudent practicing attorneys in his

locality.” Ranp v. St. Paul Fire & Marine Ins. Co., 269 So.2d 239

(La. 1972); see also, Jenkins v. St. Paul Fire & Marine Ins. Co.,

422 So.2d 1109 (La. 1982). The duty of care, skill, and diligence
owed by an attorney in a particular case generally nust be

est abl i shed t hrough expert testinony. See Greisernman v. MacDonal d,

893 F.2d 787, 793 (5th Cr. 1990)(stating that “expert testinony is

necessary to establish the standard of care”); Houillon v. Powers
and Noss, 530 So.2d 680, 682 (La.Ct.App. 4th Gr. 1988). Only in
cases of “obvious” or “egregi ous” negligence that would be readily
apparent to a lay person, or such egregious acts that would
establish negligence as a matter of law, will expert testinony not
be required to establish the duty owed by counsel to its client.

See Nelson v. Waldrup, 565 So.2d 1078, 1079 (La.App. 4th Cr.

1990) (citing Ranp, 269 So.2d at 239)); Geiserman, 893 F. 2d at 794.

D
Curb offered into evidence the declaration of Jack Martzell,
a noted and respected attorney in the Eastern District of
Loui siana, to establish the standard of care owed by | ocal counsel

under the circunstances presented here.® W focus on two specific

8Both the record and Note 4 of the district court’s opinion
indicate that Curb attenpted to submt additional evidence on the
i ssue of local counsel’s duty to informthe client of m sfeasance
or mal feasance on the part of |ead counsel, but such attenpts were
deened untinely by the district court and forbidden. See Curb
1998 WL at *10. On remand, tineliness should not be a problem

11



duties outlined in Martzell’s statenent that are relevant to our
determ nation today. First, he stated that “the standard of
practice in the Eastern District of Louisiana for the fulfilling of
the attorney’ s fiduciary duty to his client precludes reliance on
out side counsel for a corporate client to excuse contact wth the
client on discovery matters and conpliance with schedul i ng orders.”
Second, he stated that “the fiduciary obligation, as generally
understood in the Eastern District of Louisiana, includes advising
aclient in a manner to protect it fromitself.” Thus, he stated
that it is generally understood that “there is an obligation to
police the client’s activities insofar as they may be negligently
or intentionally in derogation of the law, rules or court orders.”
Based on these duties, and |ocal counsel’s failure to notify Curb
of the discovery defaults, Martzell concluded that “the acts and
om ssions of Richard Goins and Adans and Reese violated the
standard of practice for counsel of record and trial attorneys in
the Eastern District of Louisiana and caused harmto Curb Records,

Inc., in the Davis litigation.”?®

°Al t hough Martzell’'s statement is helpful in determning
whet her under the standards of practice in the Eastern District of
Loui siana an attorney has an inherent and nondel egable duty to
report directly toits client any known i nstance of nal feasance or

m sf easance on the part of |ead counsel, it fails to fully take
into account the specific factual circunstances in this case. For
exanpl e, the statenent does not discuss the effect, if any, an

assertion by | ead counsel that a particular avenue i s to be pursued
as a matter of legal strategy may have on the duty of |[ocal
counsel. Thus, Martzell’s statenent is hel pful only at the general
I evel in deciding the duty owed in this particular case.

12



Goins did not offer any expert testinony; nor did they seek to
depose Martzel | . | nstead, they relied exclusively on the evidence
establishing the expressly limted role for which they were
retained, to denonstrate as a matter of law that they did not
breach their duty of care owed to Curb. In support of this
contention, Goins has been unable to cite to any case | aw on poi nt.
We have |ikew se found none.

E

Qur own inquiry has revealed sone limted support in the
Loui siana cases for the testinony of Curb’s expert. |In D xon v.
Perl man, 528 So.2d 637 (La.C.App. 2d Cr. 1988), the Louisiana
Court of Appeals for the Second Circuit stated that: “[T] he duty of
the attorney may extend to the protection of his client’s own
subst andard conduct, carel essness, or error.” |d. at 642 (citing

Meyers v. Inperial Cas. Indem Co., 451 So.2d 649 (La.Ct.App. 3d

Cr. 1984)). Simlarly, in Smth v. Becnel, 396 So.2d 444

(La.Ct.App. 4th Cr. 1981), the court held that an attorney nust
use due care to insure that the decision of the client “[is] nade
only after the client has been i nforned of rel evant circunstances.”
Id. at 445, This case law is in accord with Curb’ s expert
regarding local counsel’s duty to insure that the client is not
bei ng m sgui ded or relying on erroneous advice that will result in
an uni nformed or unadvi sed deci si on.

Addi tionally, Louisiana Rules of Professional Conduct speak

directly to counsel’s duty to keep the client informed of

13



significant devel opnents during the course of the representation.
Loui siana Rul e of Professional Conduct 1.4 inposes upon counsel
the duties “to keep [the] client reasonably inforned about the
status of [the] matter” and to “give the client sufficient
information to participate intelligently in decisions concerning
the objectives of the representation and the neans by which they
are to be pursued.” La. Rules of Prof. Cond. 1.4. Furt her,

Loui siana Rul e of Professional Conduct 1.3 inposes upon counse

the duty to “act with reasonable diligence and pronptness” in
carrying out the duties owed to its client. La. Rules of Prof.
Cond. 1. 3.

F

It is clear that none of the authority cited above addresses
the precise question presented by the instant case--specifically,

the obligation of an attorney with secondary responsibility for a

9L oui si ana Rul e of Professional Conduct 1.4 states:

(a) A lawyer shall keep a client reasonably infornmed
about the status of a matter and pronptly conply with
reasonabl e requests for information.

(b) The Ilawer shall give the «client sufficient
information to participate intelligently in decisions
concerning the objectives of the representation and the
means by which they are to be pursued, to the extent the
client is wlling and able to do so.

La. Rules of Prof. Cond. 1.4.

1 oui si ana Rul e of Professional Conduct 1.3 states: “A | awer
shall act wth reasonable diligence and pronptness in representing
aclient.” La. Rules of Prof. Cond. 1.3.

14



case to report directly to the <client any nalfeasance or
m sf easance on the part of |ead counsel when he is under express
instructions not to communicate with the client. However, after
reviewing the relevant case law, the Louisiana Rules of
Pr of essi onal Conduct, and the statenent of M. Martzell, we believe
that Louisiana would conclude that, as a matter of l|aw, |oca
counsel in the Eastern District of Louisiana owes an inherent
nondel egable duty to report directly to its client any known
i nstances of mal feasance or m sfeasance on the part of | ead counsel
that an objectively reasonable lawer in the locality would
conclude are seriously prejudicial to the client’s interests.

We shoul d observe that, generally speaking, it is clear that
when the client has vested | ead counsel with primary responsibility
for controlling and conducting the litigation, |ocal counsel’s
direct obligations to the client are substantially |essened.
Further, there is no duty under Louisiana |law or |ocal practice
that would require local counsel to notify the client that it
disagrees wth the professional judgnent exercised and/or
strategi es pursued by | ead counsel so |long as those judgnents and
strategies lie sonewhere on the spectrum of norns. But we
neverthel ess think that Louisiana Rules of Professional Conduct do
not allow local counsel to turn a blind eye toward the w || ful
di sregard of court orders by | ead counsel when it shoul d be evi dent
to him that such conduct wll seriously prejudice the client’s

i nterests.

15



We recognize the potential concerns that are raised by the
i nposition of such a duty. W note with approval the observations
of the Eighth Crcuit when discussing this duty of care under
M nnesota | aw

Local counsel does not automatically incur a duty of care
wth regard to the entire litigation. Wen the client
vests |lead counsel with primary responsibility for the
litigation, the duty of local counsel is limted. Wre
the I aw otherw se, the cost involved in retaining | ocal
counsel woul d i ncrease substantially. Confronted with a
duty to nonitor Jlead counsel’s handling of the
litigation, |ocal counsel would be bound to review al

manner of litigation docunents and ensure conpliance with
all deadlines. Qut-of-statelitigants would be forced to
pay a local attorney to review |ead counsel’s work.
Gven the skyrocketing cost of litigation, t he
duplication of effort and increased fees that would
result fromsuch arule foster problematic public policy.

Macawber Engi neering, Inc. v. Robson & MIller, 47 F. 3d 253, 257-58

(8th Cr. 1995). Nonetheless, in a situation in which it is clear
to a reasonable attorney that substantial prejudice will occur to
the client as a result of |ead counsel’s nmalfeasance or
m sf easance, we think that the duty of care under Louisiana |aw
requires local counsel to notify the client of |ead counsel’s
action or inaction, irrespective of instructions, excuses, or
strategies of |ead counsel.
1]

In sum we conclude that the district court erred by relying
solely on general principles of contract and agency |aw to decide
this case and in granting sunmary judgnent dismssing this |ega

mal practice action. Instead, we hold that, pursuant to Louisiana

16



| aw, | ocal counsel has an i nherent and nondel egabl e duty to report
directly to its client any known instances of nmalfeasance or
m sf easance on the part of |lead counsel that an objectively
reasonable |lawer in the locality would conclude are seriously
prejudicial to the client’s interests. The case nust be
reconsidered in that 1light. Accordingly, the sumrmary | udgnent
granted by the district court i s REVERSED, and the case i s REMANDED
for further proceedings not inconsistent with this opinion. e
should note that we express no further opinion on any of the

aspects of the ultimate nerits of this legal malpractice claim

REVERSED and REMANDED
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