IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60930
Summary Cal endar

ROBERT SM TH, MARTHA J. SM TH,

Pl aintiffs-Appellants,
vVer sus
UNI TED STATES OF AMERI CA,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 1:98-CV-249-S-D

Decenber 19, 2000
Before DAVIS, JONES, and DeMOSS, Cl RCU T JUDGES.

PER CURI AM *

Robert and Martha Smth appeal fromthe district court's
dism ssal of their clains against the United States as untinely
pursuant to the Federal Tort Clains Act. Finding no error after a

de novo review of the record, we affirm

The Smths argue that their clains should not have been
di sm ssed because the original defendant in this action, Trina
Ham in, maintained private liability i nsurance with t he FarmBureau
| nsurance Conpany on the car she was driving at the tine of the
acci dent which gave rise to this suit. The Smths contend that

Far m Bureau shoul d have been joined as a defendant. The district

Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.



court did not err in denying the Smths' notion to join the
liability insurer. The Federal Tort Cdains Act provides an
excl usi ve renedy against the United States for a plaintiff seeking
damages due to the negligence of a federal enployee acting within
the scope of her enploynent. See 28 U.S.C. 8§ 2679(b)(1).

The Smths also argue that the district court erred in
determning that Hamlin was a federal enployee rather than an
i ndependent contractor. The evidence shows, however, that Hamlin

was a federal enployee. See Rodriguez v. Sarabyn, 129 F.3d 760,

765 (5th Cir. 1997).

Finally, the Smths argue that they should be exenpt from
the FTCA s exhaustion of adm nistrative renedi es requirenent and
its requirenent that clains be filed within two years of accrua
because they did not know Hamin was a federal enployee. The FTCA
is clear that a district court's subject-matter jurisdiction over
an FTCA claimis conditioned upon the claimant's conpliance with
8§ 2675(a), requiring the claimant to first present her claimto the

appropriate federal agency. See Flory v. United States, 138 F. 3d

157, 159 (5th Cir. 1998). Because the Smths failed to conply with
this requirement the district court |acked subject-matter
jurisdiction, over their clains.?

Accordingly, the judgnment of the district court is

AFFI RVED.

1 Further, even if equitable tolling could apply to the present nment
requi renent, the record contains a letter froma Farm Bureau cl ai ns adj uster
to appellants’ attorney, in January 1996, informng himthat Hamin was a
postal enployee. Thus, the Smths knew of her status within a year follow ng
t he acci dent and shoul d not be immune from FTCA requirenents.
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