IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60814
Summary Cal endar

STANTON J. FOUNTAIN, 111, by and through his father
and next friend, STANTON J. FOUNTAIN, JR ,

Pl ai ntiff-Appellee,
vVer sus

BOARD OF TRUSTEES OF THE BI LOXI
MUNI CI PAL SEPARATE SCHOCL DI STRI CT,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 1:99-CV-433-GR

© July 12, 2000
Bef ore JONES, DUHE, and STEWART, Circuit Judges.
PER CURI AM !
The defendant, Board of Trustees of the Biloxi Minicipal

Separate School District (“Board”), noticed an appeal froman award

of attorney’'s fees inposed sua sponte for the Board s renoval of

this case to federal court. The district court determ ned that the
plaintiff’s notion to remand should be granted and ordered the
Board’s attorneys - not the Board - to pay $1,200 in attorney’s
fees. The court did not state the |legal basis for the award but

excluded Rule 11 so presunably relied on 28 U S.C. § 1447(c).

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Only the party aggrieved has standing to appeal. 1n re Sins,
994 F.2d 210, 213 (5th GCr. 1993). As the party aggrieved by the
district court’s order, the Board s attorneys, Adans & Reese, have
standing to appeal. But they have not; only the Board has.
Al t hough Adans & Reese i s not naned as the appellant, the court has
jurisdiction to hear this appeal because there is only one order
appealed from and only one aggrieved party, so that it 1is

objectively clear fromthe notice of appeal that Adans & Reese is

appealing the fee order. Fed. R App. P. 3(c)(4); Garcia v. WAsh,
20 F.3d 608, 609 (5th Gr. 1994).
There is no automatic entitlenent to attorney’s fees in a case

of 1 nproper renoval. Valdes v. Wal-Mart Stores, Inc., 199 F. 3d

290, 292 (5th Cr. 2000). A district court’s decision to award
attorney’s fees is reviewed for an abuse of discretion. 1d. The
propriety of the defendant’s renoval is central to the decisionto
award fees, but the defendant’s notive for renoving the case i s not

relevant. 1d. at 292-93; Mranti v. Lee, 3 F.3d 925, 928 (5th Cr

1993). This court evaluates “the objective nerits of renoval at
the time of renoval .” Valdes, 199 F.3d at 293, Mranti, 3 F.3d at
928. An award of attorney’s fees is not proper when the def endant
has “objectively reasonable grounds to believe the renpval was
|l egal ly proper.” Valdes, 199 F.3d at 293; Mranti, 3 F.3d at 929.

The plaintiff’s conplaint alleged violations of school
district rules, Mssissippi law, and the U S. Constitution, and
plaintiff clainmedr relief under 42 U.S.C. § 1983. The Board renoved
the case pursuant to 28 U S C § 1441(b), asserting federal-



guestion jurisdiction under 28 U S.C. § 1331 and suppl enental
jurisdiction under 28 U.S.C. § 1367(a).

The federal district court had concurrent ori gi nal
jurisdiction with the state court to hear the plaintiff’s federal

cl ai ms. Hone Builders Ass’'n of Mss. v. City of Mudison, Mss.,

143 F.3d 1006, 1012, n.32 (5th Gr. 1998); Flores v. Edinburg

Consol . Indep. Sch. Dist., 741 F.2d 773, 777, n.5 (5th Gr. 1984).

This action was renovable. 28 U S.C. 8§ 1441(a); Gty of Chicago v.

International College of Surgeons, 522 U S. 156, 163 (1997);

Baldwin v. Sears, Roebuck & Co.. 667 F.2d 458, 459-60 (5th Gr.

1982). The district court al so had suppl enental jurisdiction over
Fountain's state-law clains at the tine of renoval. 28 U S. C 8§

1367(a); Gty of Chicago, 522 U. S. at 164-66. Therefore, there was

an obj ectively reasonabl e basis for renoval, hence the award was an
abuse of discretion.
The decision of the district court awardi ng attorney’s fees is

VACATED.



