UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60390
Summary Cal endar

SAMUEL L. M TCHELL,
Pl ai ntiff-Appellant,
VERSUS
WARI NG O L COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
USDC No. 3:98cv157

January 31, 2000

Before SM TH, BARKSDALE and PARKER, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Sanuel L. Mtchell (“Mtchell”) brought
suit claimng that he was discharged from his enploynent wth
Def endant - Appel | ee Waring Q1 Conpany (“VWaring”) in violation of
the Anericans with Disabilities Act of 1990, 42 U S. C § 12101-
12213 (1995) (“ADA’). Mtchell now appeals the district court’s
grant of summary judgnent in favor of Waring. W affirm

Mtchell was enployed by Waring as a conveni ence store clerk
from June, 1996 to Decenber, 1996. In |ate Novenber, 1996, a

supervi sor asked Mtchell to change an overhead air filter in the

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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store. Mtchell declined, explaining that he could not raise his
| eft el bow above his shoulder.? Wen Mtchell declined a second
request that he change the filter, he was term nated.

Mtchell filed suit, claimng, inter alia, that he was
di scharged “because of his disability or perceived disability.”
The district court granted summary judgnent to Waring because
Mtchell’s case failed on the threshold issue of show ng that he
suffers from or was perceived by defendant to suffer from a
di sability cogni zabl e under the ADA

The term “disability” is defined by the ADA as:

(A) a physical or nental inpairnment that substantially

limts one or nore of the major life activities of such

i ndi vi dual ;

(B) a record of such an inpairnent; or

(C being regarded as having such an inpairnent.
42 U.S.C. 8§ 12102(2)(1995). Mtchell conceded in district court
that his inability to fully raise his Il eft armdoes not constitute
an inpairnent which “limts one or nore of the mjor life
activities” as contenpl ated by the ADA. However, he contended t hat
he was “regarded as having such as inpairnment.” In order to nake
a prima facie showing of a disability under the “regarded as”
prong, a plaintiff nust produce enough evidence for a reasonable
trier of fact to conclude that the plaintiff was perceived by the

def endant as having an i npairnent which, if it existed as perceived

2Plaintiff had been diagnosed with a “probable rotator cuff
tear,” although it is disputed whether the doctor’s note setting
out the diagnosis was furnished to the defendant before Mtchell’s
term nation.



by the defendant, would have substantially |limted one or nore of
the plaintiff’s major life activities. See Deas v. River West,
L.P., 152 F.3d 471, 476 (5th Cr. 1998). The district court
concluded that the summary judgnent evidence did not create a
genui ne i ssue of fact concerni ng whet her Wari ng percei ved M tchel
as having a substantially limting inpairnent.

On appeal, Mtchell contends that the district court erred in
granting summary judgnent to Waring because the record contains
evi dence that Waring asked Mtchell questions prohibited by the ADA
prior to offering him enploynent and | ater used the answers as a
basis for his dismssal. Waring’s application contained the
fol |l ow ng | anguage:

Wil e physi cal disabilities do not prevent vyour

enpl oynent with this conpany, you may be required to

carry out sone tasks that involve physical activity.

Because of this please answer the follow ng questions:

Lifting of itens up to 35 1bs. may be required

in the course of your enploynent. Are you
able to do so? |If no, please explain.

Const ant physi cal activity (assi sting
custoners, stocking shelves, cleaning store
and property, etc.) is necessary. Are you

able to be physically active the entire shift?
| f no, please explain.

These questions are not prohibited by ADA. Enpl oyers may nake pre-
enpl oynent inquiries concerning an applicant’s ability to perform
specific job functions. See EEOCC Interpretive Quidance, 8
1630. 14(a). Therefore, Mtchell’s contention that the use of
“i nproper” preenpl oynent questions is evidence of an ADA viol ation
is wthout nerit.

Mtchell next contends that the witten notice Wari ng gave him
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prior to termnation, as well as the term nation notice itself,
gives rise to a fact question on his allegations that Waring

regarded hi mas having a cogni zable inpairnent. Specifically, the

warning states, “On your application, you did not show any
disabilities. Therefore you should be able to perform all job
duties that are required.” Simlarly, on his term nation notice,
Waring notes that Mtchell “said on application there were no
disabilities.” First, these notices unequivocally take the

position that Mtchell has no disability. Further, the use of the
term*®“disability” by Waring in this correspondence does not evoke
the specialized definition set out in the ADA. W therefore find
no error in the district court’s conclusion that there was no
genui ne issue of material fact on the question of whether Waring
regarded Mtchell as having a disability cogni zabl e under the ADA.

For the foregoing reasons, the district court’s grant of
summary judgnent for Waring is affirned.

AFFI RVED.



