IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-31424
(Summary Cal endar)

SANDRA PREJEAN,
Pl ai ntiff-Appellant,

ver sus

GELCO CORP., ET AL.
Def endant s;

NATI ONAL UNI ON FI RE | NSURANCE COMPANY
OF LQU SI ANA;  SPERRY SUN DI VI SI ON OF
DRESSER | NDUSTRI ES | NC.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(98- CVv-2097)

June 14, 2000
Before POLI TZ, WENER, and DENNI'S, G rcuit Judges:
PER CURI AM
This is a Louisiana tort suit. Jurisdiction in the district
court was based on diversity of citizenshinp. 28 U S.C. § 1332
Pl aintiff-Appellant Sandra Prej ean was i nvolved in a car crash with

an enpl oyee of Defendant- Appellee Dresser Industries, Inc. After

"Pursuant to 5th Cr. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



a bench trial, the district court determned that Prejean failed to
establish negligence on the part of the defendant’s enpl oyee, and
therefore held in favor of the defendants. The district court
based its determnation on the credibility of the wtnesses.
Specifically, the court found Prejean’s account of the accident to
be without credibility and the defendant’s enpl oyee’s testinony to
be forthright and credible.

“Findings of fact . . . shall not be set aside unless clearly
erroneous, and due regard shall be given to the opportunity of the
trial court to judge of the credibility of the witnesses.” Fed. R
Cv. P. 52(a). As we have repeatedly held, “the burden of show ng
that the findings of a district court are clearly erroneous is
heavier if credibility of witnesses is a factor in the district
court's determnation. . . . Atrial court's decision to credit
the testinony of one, two, or nore witnesses, each of whomhas told
a coherent, facially-plausible story that is not contradicted by
extrinsic evidence, and can virtually never be clear error.”

Theriot v. Parrish of Jefferson, 185 F.3d 477, 490 (5th Cr. 1999)

(internal citation omtted). Prejean’s argunent on appeal fails to
surnmount this high threshold. Moreover, the trial court not only
found one party believable and the other not, it noted that the
unbel i evabl e party’s testinony was contradicted by the extrinsic
evi dence and the believable party’ s testi nony was supported by such
evi dence. These circunstances, coupled wth the constant
jurisprudence of this Court on the appellate review of a tria
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court’s credibility calls, nake this appeal frivolous and thus
subject to dism ssal.

DI SM SSED AS FRI VOLOUS.



