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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20907
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
FRANK MARTI NEZ

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 98-CR-12-5

 February 17, 2000
Before EMLIO M GARZA, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *

Frank Martinez entered a guilty plea to one count of
conspiracy to possess with the intent to distribute cocaine, and
was sentenced to 135 nonths' inprisonnment. He appeals his
conviction and sentence. Martinez has al so noved for |eave to
file areply brief out of time. The notion is GRANTED

Martinez executed an informed and voluntary waiver of his
right of appeal, with the exception of his right to appeal a
sentence i nposed in excess of the statutory maxi num or an upward

departure fromthe sentencing guidelines that was not requested

by the Governnent. See United States v. Portillo, 18 F.3d 290,

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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292 (5'" Cir. 1994). The issues raised in this appeal do not
fall within those exceptions, and therefore will not be revi ewed.
This appeal is without arguable nerit and thus frivol ous. See

Howard v. King, 707 F.2d 215, 219-20 (5'" Gir. 1983). It is

t herefore di sm ssed.

DI SM SSED.



