UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 97-40414
Summary Cal endar

EDWARD C. MANGE, HDLH ENTERPRI SES, | NC.,
Pl ai ntiffs-Appellants,

VERSUS

COWMERCI AL METALS COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
(G 96- CV-123)
January 12, 1998

Bef ore REYNALDO G GARZA, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

This case cones froma decision of the United States
District Court for the Southern District of Texas, Judge Janis
Graham Jack, presiding, granting summary judgnent in favor of the
Def endant - Appel | ee, Comrercial Metals Conpany (“CMC’). Upon
review of the briefs, notions, and record on file, we find no

reversible error or abuse of discretion on the part of the

"Pursuant to 5TH CR. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Iimted circunstances set forth in 5TH QR R 47.5. 4.



district court, and we therefore AFFIRM t he deci sion of the

district court.

Backgr ound

On July 11, 1995, Edward Mange (“Mange”) and HDLH
Enterprises, Inc. (“HDLH), the Plaintiff-Appellants (hereafter
collectively referred to as “HDLH', including counsel for the
Plaintiff-Appellees), instituted an adversary proceeding in
United States Bankruptcy Court for the Southern District of Texas
agai nst Commercial Metals Conpany (“CMC’) and Reynol ds Metal s
Conmpany (“RMC’). Reynolds was dism ssed after a settlenent in
Cct ober of 1995. On February 14, 1996, upon notions of the
parties, the bankruptcy court reconmmended that this case be
transferred to the United States District Court for the Southern
District of Texas, Corpus Christi Division. This transfer
recomendati on was adopted by the district court on March 18,
1996.

HDLH cl ai med that CMC s activities between 1986 and 1992
viol ated Sections One and Two of the Sherman Antitrust Act. 15
U S C 81 and 82. HDLH also claimed that CMC viol ated Section
Seven of the Clayton Act, and that HDLH al so nade state civi
conspiracy clains against CMC. 15 U S.C. 818. HDLH cl ained that
CMC engaged in predatory pricing practices in order to destroy

HDLH and create a | ocal nonopoly in the business of scrap netal



recycling and resale, a business in which HDLH and CMC were
conpetitors. The case went before Judge Janis Graham Jack. On
March 12, 1997, Judge Jack granted summary judgnent in favor of
CMC on all counts. HDLH tinely appeal ed, and the matter now | ies

before this Crcuit.

St andard of Revi ew

This Court reviews a trial court’s evidentiary rulings under
the mani fest error standard of review  Skotak v. Tenneco Resins,
Inc., 953 F.2d 909, 916 (5th Cr. 1991), cert. denied, 506 U. S.
832 (1992); Christophersen v. Allied-Signal Corp., 939 F.2d 1106,
1109 (5th Gr. 1991)(en banc), cert. denied, 503 U S. 912 (1992).
Wth the record defined, the trial court’s sunmary judgnment is
reviewed de novo. Skotak, 953 F.2d at 916. |If the exclusion is
uphel d, the second |evel inquiry regarding the decision for
summary judgnent becones academ c. Christophersen, 939 F.2d at
1109. The standard of review for a denial of a continuance under
Rul e 56(f) of the Federal Rules of Cvil Procedure is abuse of
discretion. Cormer v. Pennzoil Expl. & Prod. Co., 969 F.2d

1559, 1561 (5th Gr. 1991).

Anal ysi s
The central issue in this matter is the exclusion of

evi dence which HDLH received fromWlter Briones (“Briones”).



This evidence (the “Briones Evidence”) was excluded by Judge Jack
fromthe case. HDLH states that the Briones Evidence is key to
their case, and wthout the Briones Evidence, they have no case.
In fact, they conceded the Sherman Act clains of their case
because they knew that they could not prove themw thout the

Bri ones Evidence (HDLH calls this concession a result of
“judicial duress” and not a true concession). CMC basically
agrees that the Briones Evidence is the key to HDLH s case. W
agree as well. Wthout the Briones Evidence, HDLH has no case,
and, as the standard of reviewcited states, if the exclusion is
proper, the second part of the analysis becones academ c. The
central matter, then, for the purposes of deciding whether
summary judgnent was proper, is the decision as to whether the
Bri ones Evidence was properly excl uded.

We hold that the Briones Evidence was properly excluded. As
stated, we give a large anount of deference to the trial court in
its decisions regarding the adm ssibility of evidence, and wll
reverse only if there is an abuse of discretion which led to a
mani fest error in judgnent. No such abuse or error exists here.

Judge Jack based her decision on several factors. First,
Judge Jack had great concerns about the fact that Briones was
pai d $50, 000 for this evidence. Further, Judge Jack was
concerned with the fact that HDLH gave different explanations at
different tinmes for this paynent, which was paid in
install ments. At one point, HDLH clainmed that this paynent was
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made because it was | ess expensive than paying for Briones to
copy the docunents, a claimwhich was later admtted to be
untrue, and an estimate for the cost of copying was never nade.
Thi s paynent was nade before the Briones Evidence was even seen
by HDLH. HDLH clains that this was done because they feared that
Bri ones woul d destroy the evidence, and that this was, in a
sense, paynent of blackmail. HDLH does not bring in evidence to
back its clains (including its claimthat Mange thought Briones
was a convicted felon, a fact easily proven or disproven), and in
the end we are left with little nore than allegations. Further,
no attenpt was made to subpoena the Briones Evidence, an option
whi ch woul d be both i nexpensive and cover any real concerns about
destruction of evidence. Judge Jack stated that the fact that
HDLH gave different (and contradictory) reasons at different

poi nts regarding the events surrounding its acquisition of the
Bri ones Evidence was central to her decision to exclude the
evidence. We do not consider this to be manifest error, and in
fact, is quite reasonable, given the situation. |If a judge
believes that a party has not been forthright regarding the
acquisition of certain evidence, it is reasonable for the judge
to exclude that evidence.

Al so, HDLH signed a non-prosecution agreenent with Briones
just before the suit against CMC was filed, creating a certain
snell of collusion in the air (which is rather ironic, given that
HDLH was accusing CMC of colluding with Briones). Further, the

5



docunents in the Briones Evidence were m xed and reshuffled while
in the hands of HDLH to such an extent that when the docunents
where produced to CMC, they were in a different format and
organi zati on than when HDLH acquired them There was no
assurance that the records produced were a conplete, unaltered
set of the docunents originally received by HDLH, and Briones
hi msel f could not authenticate the docunents in a |later
deposition. These factors, coupled wth Judge Jack’s belief that
the Briones Evidence would be nore prejudicial than probative,
support Judge Jack’s decision to exclude the Briones Evidence.
The Rule 56(f) issue is related to the Briones Evidence, in
that the request for continuance was nade in response to the
exclusion of the Briones Evidence. FED.R QV.P. 56(f). This
nmotion was essentially a notion to start over. It appears that
HDLH did not review the docunents proffered by CMC with
appropriate diligence during the original discovery period,
focused too nmuch of its attention on the Briones Evidence, and
did not neet the district court’s deadlines regardi ng expert
W tnesses. Wiile this is unfortunate for HDLH, it is necessary
for trial court judges to set specific deadlines for discovery
and have those deadlines net, or else litigation would drag on
forever. 1In fact, the district court warned the parties early on
in the discovery process that continuances woul d not be
forthcomng if based on a party’s failure to obtain discovery.
Judge Jack did not give HDLH a “Death Penalty” in regard to the
6



gat hering of evidence. HDLH should have gotten its act together
during the normal discovery period, and the fact that they relied
on the Briones Evidence to such an extent that its excl usion
destroyed their case is an error on their part, not on the part
of Judge Jack. We therefore affirmher decision not to grant

t he conti nuance.

Al so, HDLH cl ai ns that Judge Jack’s decision to grant
summary judgnent was based on a m staken interpretation of
standing for the purposes of Sherman Act litigation. There is no
evidence of that in the her decision. She nmade it clear that her
deci sion was based on the inability of HDLH to prove its case to
t he degree necessary to overcone sunmary judgnment. The only
mention of standing is in regard to the Section One claim and
this statenent does not go into any real detail regardi ng whether
or not she considered the “raising rival’s costs” theory of
standing. At any rate, the one nention of standing is not
di spositive of any issue (the Section One claimdismssal is
clearly based on a HOLH s inability to prove the elenents of the
clain), and does not constitute reversible error.

Last, as a procedural matter, CMC states that under Rule 103
of the Federal Rules of Evidence, HDLH should have nade an offer
of proof in order to preserve the issue of the exclusion of the
Bri ones Evidence for appeal. FED.R EviD. 103(a). HDLH states
that they did not do so because Judge Jack stated that the issue
of the Briones Evidence was not to be discussed in regard to
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summary judgnent again. Wile it is true that Judge Jack was
clear on this matter, this did not relieve themof an obligation
to at |l east make a notion for an offer of proof. W have no
reason to believe that sinply making a notion would | ead to such
grave consequences for HDLH s counsel that their responsibility
to make such notions is elimnated. Wile in practice, given the
rest of this decision, the Rule 103 issue is largely a noot

point, it is a matter which deserved commentary.

Anot her matter in this appeal regards Paul Bartlett
(“Bartlett”), one of HDLH s attorneys at an earlier stage in this
litigation. Bartlett, aside fromrepresenting HDLH was al so
serving as an expert w tness against CMC in another case. Judge
Jack believed this would constitute a potential conflict of
interest, and was concerned that confidential information from
t hese proceedi ngs (which were under a strict protective order)
could be seen by Bartlett. She asked Bartlett to choose between
the cases, and he chose to step down as counsel for HDLH in this
case. HDLH clains that this was harnful to them due to
Bartlett’s expertise in antitrust law. HDLH nakes no show ng of
specific harmdue to Bartlett’s withdrawal, and HDLH coul d easily
have retained other antitrust counsel during this period. Judge
Jack was correct in her viewthat a conflict of interest could
occur, and that it was possible that Bartlett would be exposed to
i nformati on he should not be exposed to. Her decision was

pr oper.



Concl usi on
Judge Jack’s actions in this case did not constitute abuse
of discretion or manifest error, and were not arbitrary or
unreasonable. W therefore AFFIRM the decision of the district
court.

AFFI RVED.



