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PER CURIAM:*

Carlos Leon Ruiz appeals his sentence following a guilty-plea

conviction for possession with intent to distribute a quantity

exceeding 100 kilograms of marihuana. 21 U.S.C. §§ 841(a)(1),

841(b)(1)(B); 18 U.S.C. § 2.  Ruiz argues that the sentencing court
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erred by failing to reduce his sentence for minor participation

under U.S.S.G. § 3B1.2 and by failing to apply the “safety valve”

provisions of § 5C1.2.  A court's refusal to apply § 5C1.2 or §

3B1.2 is a factual finding that we review for clear error.  See

United States v. Torres, 114 F.3d 520, 527 (5th Cir. 1997) (§

5C1.2); United States v. Lokey, 945 F.2d 825, 840 (5th Cir. 1991)

(§ 3B1.2).  

We have reviewed the record and the briefs of the parties and

hold that the district court did not clearly err in finding that

Ruiz was not a minor participant in the drug offense.  See United

States v. Brown, 54 F.3d 234 (5th Cir. 1995) (holding that “minor

participant” reduction only available when defendant is

“substantially less culpable” than the average participant).  In

addition, the sentencing court did not err in determining that the

“safety valve” provisions of § 5C1.2 did not apply because Ruiz

possessed a firearm in connection with the offense.  See U.S.S.G.

§ 5C1.2(2).  Although a coconspirator’s possession of a weapon will

not affect a defendant’s eligibility for a § 5C1.2 reduction, the

“safety valve” will not apply if the defendant possessed the weapon

himself.  See U.S.S.G. § 5C1.2, comment. (n.4); United States v.

Wilson, 105 F.3d 219, 222 (5th Cir. 1997).  Based on the testimony

of Ruiz’s codefendant as well as Ruiz’s own testimony, the district

court found that Ruiz had physical contact with the weapons and

knew their location and obvious purpose.  These findings are not
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clearly erroneous.

AFFIRMED.


