IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-40002
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
MURPHY JOHN FRANK

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:96-CR-49-2
August 15, 1997
Before KING H G3 NBOTHAM and DUHE, G rcuit Judges.
PER CURI AM *

Mur phy John Frank argues that the district court erred in
increasing his offense |level under U S. S.G § 2K2.1(b)(4) because
the firearns involved in his offense were not stolen prior to his
comm ssion of the offense. Frank also argues that the rule of
I enity should be applied in construing the | anguage contained in

§ 2K2.1(b) (4).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Frank’ s base offense | evel was properly determ ned under
8§ 2K2.1(a)(6). Therefore, the district court did not err in
appl yi ng the adjustnment authorized by § 2K2.1(b)(4). See

8§ 2K2.1, comrent. (n.12); United States v. Arnstead, 114 F.3d

504, 509 (5th Cir. 1997).

Frank has not shown that the rule of lenity should be
applied in construing the | anguage of § 2K2.1(b)(4) because he
has not denonstrated that the wording of the guideline is

anbi guous. See United States v. Singleton, 946 F.2d 23, 24 (5th

Gir. 1991).
AFFI RVED.



