UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-30259
Summary Cal endar

JEANETTE MARI E BOOKER,
Pl ai ntiff-Appellant,

VERSUS

UNI TED STATES POSTAL SERVI CE; KENNETH C. PERRY: MARVIN R RUNYON,
SR., Postmaster General of the U S. Postal Service,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Mddle District of Louisiana

(95- CV-1684-B)
Novenber 19, 1997

Before JOLLY, BENAVI DES and PARKER, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Jeanette Mari e Booker (“Booker”) brought
suit pursuant to Title VII of the Gvil R ghts Act of 1964 all egi ng
raci al and sexual discrimnation by her enpl oyer, the United States

Postal Service and by her inmmedi ate supervisor, Kenneth C. Perry.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



Def endants noved for summary judgnent, contending that Booker’s
suit was tine barred. Booker sought to rely on the doctrine of
equitable estoppel or tolling, claimng that she was a pro se
litigant, that she m ssed the deadline for filing an appeal wth
the EEOC because she m stakenly sent her paperwork to the wong
address, and that the defendants were not prejudiced by her
m stake. The district court found that Booker was represented by
counsel, that her failure to properly file a tinely appeal was the
result of attorney negligence and did not justify the application
of the doctrine of equitable tolling. The district court entered
summary j udgnment for defendants, based on Booker’s failure to neet
various filing deadlines. Booker filed a notion for new trial
poi nting out that although her initial claimwas tinme barred, she
had filed a subsequent claimfromwhich she had tinely appeal ed by
filing suit challenging the Final Agency Decision. This second
conplaint alleged sone of the sanme issues raised in the initia
conplaint, wth the addition of retaliation and religious
di scrim nation clains. The district court summarily denied the
motion for newtrial and this appeal followed.

We review the grant of summary judgnent de novo. Cefalu v.
EBR Pari sh School Board, 103 F.3d 393, 395 (5th Cr. 1997).

Equi tabl e tol I i ng does not apply where the individual does not
foll ow advice to preserve his | egal rights. Baldw n County Wl cone
Center v. Brown, 466 U.S. 147, 151 (1981). The letters fromthe

Postal Service and the EEOC told Booker what she nust do to



preserve her claim She failed to follow those instructions.
Booker all eges no m sconduct on the part of the Postal Service in
this regard. Therefore, the district court’s grant of summary
judgnent for defendants as to the original EEOC claim nust be
af firmed.

Booker urges us to reverse the sunmary judgnent because she
filed this action in the district court wthin ninety days of the
final agency decision on her second admnistrative conplaint.
There is no indication in Booker’s Conplaint or Arended Conpl ai nt
in the district court that she sought to challenge the agency’s
second order. Therefore, the sunmary judgnent di sm ssing the case
as tinme barred does not speak to the second final agency deci sion,
as it was not before the court.

For the foregoing reasons, we affirmthe summary judgnent for
def endant s.

AFFI RVED.



