IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-30033

TI MOTHY VANCE,
Pl ai ntiff-Appellant,

ver sus

BOARD OF SUPERVI SORS OF
SOUTHERN UNI VERSI TY, doi ng

busi ness as Sout hern University
at New Ol eans; ROBERT B. GEX,
Chancel | or; MELI NDA BARTLEY,

Vi ce Chancellor; DR GU LLARNE
LEARY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(96- CV-2196)

August 7, 1997

Before KING DUHE and WENER, Circuit Judges.

PER CURI AM *

Pl ai ntiff-Appellant Ti nothy  Vance, Ph. D, formerly a

probationary tenure track assistant professor at Southern

Pursuant to 5TH CR. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



University at New Ol eans (SUNO appeals fromthe district court’s
di sm ssal, pursuant to Federal Rule of G vil Procedure 12(b)(6), of
hi s conpl ai nt agai nst Def endant s- Appel |l ees inplicating purported
First Amendnent free speech violation in the context of academ c
freedom Mre particularly, Vance's conplaint alleged that he was
deni ed pronotion and his teaching contract with SUNOwas al |l owed to
expire wthout being renewed in retaliation for his purportedly
protected speech arising from an incident involving a forner
student’s failing a final exam in Vance' s psychol ogy course,
passage of which was a prerequisite to the student’s graduating
with a Bachelor’s degree in psychol ogy. We affirmthe district
court’s dismssal of Vance's action, albeit for reasons different
fromthose given by the district court.
I

I n what shoul d have been her | ast senester before receiving a
Bachel ors degree from SUNO with a major in psychol ogy, one of
Vance’s students received a failing grade in a core psychol ogy
course required for graduation with such a nmajor. According to
Vance’ s conpl ai nt, the student conplained to the adm nistration, as
a result of whi ch Defendant-Appel | ee Wanda Bartl ey, Vice Chancell or
for Academ c Affairs, is alleged to have entreated Vance to grant
t he student a passing grade so that she coul d graduate on schedul e.
Vance refused, after which the student (like several others
simlarly situated) was offered an opportunity to re-take the final

exam but she declined to do so. Vance alleged further that when



he attended the spring graduation at SUNO he noticed the student in
question lining up in academc regalia to participate in the
graduating cerenonies; that he went to his office and prepared a
witten ultimatum threatening to bring formal charges if that
student were permtted to participate in the cerenonies and
graduate; that he delivered the ultimtum to Vice Chancellor
Bartley; and that as a result the student was not allowed to
participate in the cerenony. When subsequently, despite an
al l egedly unbl em shed record at SUNO Vance was deni ed appoi nt nent
as acting or interim departnment head and, later, his teaching
contract was not renewed, he filed the instant suit claimng
retaliation for his part in the graduation incident. After giving
Vance an opportunity to advise it nore specifically, pursuant to

Schultea v. Wods,? the district court di sm ssed Vance's action for

his failure to plea with specificity sufficient to support his
ot herwi se concl usionary al |l egati ons of the purported nexus between
his putative protected speech and SUNO s unexpl ai ned term nati on of
hi s enpl oynent .
|1

It is well settled that on appeal we may affirmthe ruling of
the district court for reasons that are different fromthose given
by that court. 1In this case we view as the nost appropriate first

step in our anal ysis a determ nati on whet her the speech i n question

247 F.3d 1427 (5th Cir. 1995) (en banc).
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is protected, i.e., whether Vance spoke on matters of genera
public and community concern —in which case his speech would be
entitled to protection under the academ c freedom facet of the
First Amendnent —— or spoke instead solely as an enployee
principally concerned wth issues affecting his enploynent
relationship with his governnental enployer. When we view the
facts alleged by Vance in the Iight nost favorable to hi mand nmake
all reasonable inferences in his favor, we are left with the
distinct inpression that the particular speech in this case began
and ended as enpl oynent rel ated conmuni cati on, never rising to the
| evel of general conmmunity concern, and thus is not entitled to
constitutional protection.

The speech in question conprised only a few exchanges bet ween
Vance and Bartley (and possibly the student in question) over a
short period of tinme. Essentially, the speech involved a single
grade on a single examnation (and related work) by a single
student in a single class taught and tested by one professor
(Vance), and the brief ensuing exchange of correspondence between
that sole professor and a sole admnistrator (Bartley).
Specifically, the student failed the final examand thus coul d not
graduate; Bartley attenpted to get Vance to change the grade from
failing to passing so that the student could graduate; Vance
refused; when Vance spotted the student in the vicinity of the
i npendi ng graduati on exercises, dressed to participate in them he
issued a terse witten ultimatumto Bartley either to prevent the
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student’s participation in graduation or be prepared to defend a
formal charge that Vance would bring; Bartley elected to defuse the
squabble by having the student renoved from the graduation
exerci ses; and, having achi eved his narrow goal, Vance dropped the
matter and went no further with his “speech.”

Admttedly, the incident which had commenced wth one
pr of essor, one adm ni strator, one student, one course, and one exam
coul d have been the genesis of a large, public outcry fonented and
orchestrated by Vance —not as a princi pl ed professor and aspirant
to departnent head concerned with his working conditions and ot her
operational and adm nistrative matters of the university, but as a
dedi cated educator and nenber of the comunity wshing to
comuni cate beyond the four corners of the canpus his concerns
about the general (ms)handling of academ c matters greater than
mere enpl oynent issue and concerning instead matters of general,
comunity concern. But the enpl oynent incident never escalated to
a matter of public concern; it ended when Bartley responded to
Vance’s ultimatum by renoving the student from the graduation
exercises, pretermtting Vance's speech from ever rising to the
| evel of public coment, nuch |ess public concern. As such, it
woul d be of no nonment that, if given the judicial opportunity,
Vance mght have been able to discover and produce sufficient
evidence to convince judge or jury that the termnation of his
teaching enploynent at SUNO was in direct retaliation for his
speech. Firing (or refusing to rehire) a non-tenured, probationary
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assi stant professor for unprotected speech —or, for that matter,
for no reason at all —is not the kind of incident upon which the
relief sought by Vance in this case can be granted. Rather, it is
the stuff of which Rule 12(b)(6) dism ssals are nade.
11

| nasnmuch as the speech at issue did not address a matter of
public concern and t hus was not protected speech, the ruling of the
district court in dismssing Vance' s action under Rule 12(b)(6) is,
in all respects,

AFFI RVED.



