IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-21024

PARKVWAY | MAG NG CENTER, I NC. AND QUANTUM MRI
& DI AGNOSTI C CENTER, INC.’ S LI FE ACCI DENT AND
HEALTH BENEFI T PLAN, PARKWAY | MAG NG CENTER,
I NC.; QUANTUM MRI & DI AGNCSTI C CENTER, | NC. ,

Pl aintiffs-Appellants,
vVer sus
HOVE LI FE FI NANCI AL ASSURANCE CORPORATI ON,;
HOVE LI FE GROUP BENEFI TS AND SERVI CES, | NC.;
DENNI S R GREENSAGE; D. R GREENSACGE & ASSOCI ATES, | NC.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 95- CV- 4250)

Sept enber 27, 1999

Bef ore REAVLEY, JOLLY, and EMLIO M GARZA, Crcuit Judges.
E. GRADY JOLLY, Circuit Judge:”

I

A

On February 1, 1992, the appellants, Parkway |nmagi ng Center,

Inc. and Quantum MRl & Diagnostic Center, Inc.’s Life, Accident,
and Heal th Benefit Plan; Parkway |nmaging Center, Inc.; and Quantum
MRl & Di agnostic Center Inc. (collectively, “Quantuni) adopted a
sel f-funded enpl oyee benefits plan (the “Plan”) under the Enpl oyee

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



Retirenent Incone Security Act, 29 US C 8§ 1001, et seaq.
(“ERISA"). The appellees, Hone Life Financial Assurance Co. and
Honme Life G oup Benefits and Services, Inc. (collectively, “Hone
Life”), admnistered and reinsured the Pl an.

Under the terns of the parties’ Admnistrative Services
Agreenent (the “Agreenent”), also entered into on February 1, 1992,
Hone Life processed and paid all eligible enployee clainms covered
by the Plan, subject to qualified reinbursenent fromQuantum The
Agreenment required Quantum to remt paynent to Honme Life on
reinmbursed clains within ten days after the billing date.
Quantumi s failure to neet this obligation could trigger term nation
of the Agreenent.

During the sane tine the parties entered into the Agreenent,
Quantum al so purchased a stop-loss reinsurance policy from Hone
Life. Appellee Dennis Geensage of D.R G eensage & Associ ates,
Inc. (“Greensage”) negotiated the terns of the stop-1loss policy and
was al so the policy’ s agent of record. Quantumfirst requested a
fully insured policy that would pay all covered enpl oyee benefits
clains under the Plan. Quantum mai ntains that G eensage and Hone
Li fe persuaded it to purchase the stop-1|oss policy, which only paid
enpl oyee clainms i n excess of Quantum s deducti bl e under the policy.
Bot h t he Agreenent and t he stop-1oss policy were subject to renewal
on February 1, 1993.

In Septenber 1992, Quantum becane dissatisfied with its

coverage under the policy. Consequently, Quantum i nfornmed



Greensage that it wished to convert the stop-loss policy into a
fully insured policy. Geensage responded that in the Iight of the
February 1, 1993 renewal date, “it was too late” to switch the
Pl an’ s insurance coverage. Quantumthen discussed the issue with
Hone Life, which al so stated that the stop-loss policy could not be
converted prior to its renewal. At this point, Quantum becane
convinced that Geensage, wth Hone Life's assistance, had
purposely refused to honor its conversion request because of the
comm ssion Greensage stood to earn under the stop-loss policy.
Therefore, on January 13, 1993, over Hone Life’'s objection, Quantum
term nated G eensage as agent of record and hired a repl acenent,
Stacey Merritt. Notwi t hstanding, in February 1993, Quantum
renewed, wthout nodification, the Agreenent and its limted
rei nsurance coverage under the stop-loss policy.

Starting in Septenber 1993, relations between the parties
becane acrinonious. Fromthis date, Quantum refused to pay Hone
Life premuns or reinburse clainms on the basis that Hone Life had
failed to honor its obligation to provide Quantuma fully-insured
policy. In response, Hone Life infornmed Quantumthat its stop-I| oss
policy had | apsed, and demanded paynent of outstandi ng prem uns and
del i nquent reinbursenent paynents. Subsequently, the parties
agreed to reinstatenent of the policy based on a schedule of
paynments to be made by Quantum to Hone Life (the Novenber 1993
Agr eenent) . But this agreenent fell apart based on Quantumis

assertion that Hone Life thereafter only selectively paid its



enpl oyees’ clains for nedical benefits under the Pl an. Quant um
st opped neking paynents under its previous agreenment and wth
respect to continuing coverage. In Decenber 1993, Hone Life
notified Quantumthat it was termnating the policy retroactive to
Septenber 30, 1993, and submtted a final accounting to Quantumfor
$37,656.57. Quantumrefused to pay the outstandi ng bal ance on the
st op-1o0ss policy.
B

I n Septenber 1994, Hone Life filed suit agai nst Quantumin the
county court of Harris County, Texas, to recover the $37, 656.57.
Specifically, Hone Life alleged that Quantum breached the parties’
February 1992 Agreenent, and breached its fiduciary duty owed under
the Agreenent when it failed to pay the prem uns and the clains for
rei mbursenment owed under the stop-loss policy. Quantumentered a
verified denial to the suit and, in doing so, pled several
affirmati ve defenses: anticipatory breach; fraud 1in the
i nducenent; m srepresentation; bad faith; privilege; and failureto
meet conditions precedent.

On August 3, 1995, while the Harris County court suit was
still pending, Quantumfiled suit against Hone Life and G eensage
inthe Texas State District Court of Harris County, Texas. Inits
original petition, Quantum alleged nunerous causes of action
agai nst the appel | ees/ defendants: (1) unfair insurance practices in
viol ation of the Texas | nsurance Code, art. 21.21, 88 4 and 16; (2)

deceptive trade practices in violation of the Deceptive Trade



Practice Act (“DTPA’); (3) violation of the duty of good faith and
fair dealing; (4) fraudulent msrepresentation; (5) breach of
contract; and (6) negligence and gross negligence. Quantumall eged
that it and G eensage were both Texas corporations, and that Honme
Life was a foreign corporation, nmaintaining its home office in the
state of New Jersey. The factual allegations underlying Quantum s
clains related to Hone Life's performance of its obligations under
the February 1992 Agreenent, the Agreenent as renewed in February
1993, and the Novenber 1995 agreenent. Finally, Quantumrequested
damages mnimally in the anbunt of $115, 000--the sumof the unpaid
enpl oyee benefits clains that Hone Life refused to pay from
Septenber 30, 1993 until Decenber 6, 1993.

On August 25, 1995, Hone Life renoved the case to the United
States District Court for the Southern District of Texas under 28
US C § 1446(a) and (b). Hone Life alleged that renoval was
proper on the basis of federal question jurisdiction under the
ERI SA, and on the basis of diversity jurisdiction under 28 U S. C
8§ 1332. Hone Life contended that Quantum had fraudul ently joi ned
Greensage to defeat diversity jurisdiction, as each of Quantum s
clains against it were tine barred.

After initial pr oceedi ngs before a magi strate

judge, . Quantunmi s anmended conplaint was l|ater stricken by the

IOn Cctober 25, 1997, Quantum noved the district court, a
magi strate judge presiding, to remand the cause back to the state
district court of Harris County, Texas. In its QOctober 27, 1995
anended notion to remand, Quantum argued, inter alia, that its




magi strate judge on January 31, 1996. The magi strate judge rul ed
that Quantum had erroneously been ordered to file an anended
conpl ai nt under ERI SA for a cause of action not provided therein.
2 Greensage noved for summary judgnent on Quantunmis state |aw
clains against it under the Texas Insurance Code and the DTPA
G eensage argued that Quantumhad failed to bringits clains within
the applicable two-year statute of |imtations period. G eensage
contended that Quantums clains accrued, and, therefore, the
statute of [imtations began to run no | ater than February 1, 1993.
Therefore, Quantum s clains filed on August 7, 1995, were untinely.
Greensage also noved the court to retain diversity jurisdiction
over the case under 28 U S.C. § 1332. Building on its earlier
argunent that Quantumi s clainms against it were untinely, G eensage
argued that it had been fraudulently joined in the action, and,
therefore, its residence should not be counted in determning the
citizenship of the parties.

On May 28, 1997, the district court ruled on the ERI SA
preenption issue and on each of Geensage’'s January 9, 1997
nmotions. The district court concluded that ERI SA did not preenpt
Quantum s Texas state |aw clains against Hone Life and G eensage.
The district court further ruled that Geensage had been
fraudulently joined, as Quantunmis clains against it were tine-
barred, and that it retained diversity jurisdiction over the case.
The district court therefore granted Greensage’ s notion for summary
judgnent and dismssed it fromthe action with prejudice. Thus,
Hone Life remained the only party/defendant in the federal action.

During the parties’ litigation in federal court, Hone Life's
August 3, 1995 suit renmained on the active docket of the Harris
County court. On Septenber 4, 1997, the Harris County suit was
called to trial. Quantum s attorney also appeared but noved to
W t hdraw as counsel on the grounds of a conflict of interest. The
Harris County court granted the w thdrawal notion and Quant um made

state law clains were not conpletely preenpted by ERI SA. Quantum
further argued that no diversity jurisdiction existed as & eensage,
a non-di verse defendant, was a resident of Texas--the forumstate.
The magi strate judge denied Quantum s notion to remand, concl uded
that its clains were conpletely preenpted by ERI SA, and ordered
Quantum to re-plead its clains under ERI SA Quantum filed its
first amended conpl ai nt under ERI SA on January 25, 1996.

On Decenber 10, 1996, the case was rel eased fromthe docket of
the magistrate judge and set for trial in February 1997. The
district court, however, infornmed the parties that the nagistrate
judge’s order constituted “serious legal error” and that it would
deci de sua sponte whether Quantum s Texas state |law clains were
conpl etely preenpted under the ERI SA




no further appearance in the Harris County suit. On Septenber 16,
1997, the Harris County court entered a default judgnment in favor
of Hone Life and the Texas Children’s Hospital, awardi ng Hone Life
$37,656.67 and intervenor Texas Children’s Hospital $51,875. 80.
The court also awarded attorney’s fees to both parties.

After the judgnent in its favor in the Harris County court,
Hone Life filed a supplenental notion for summary judgnent in the
district court action. In its notion, Hone Life asserted the
defense of res judicata and noved the district court to accord
precl usive effect to the Harris County judgnent. Hone Life argued
that Quantunmis federal clains against it arose out of the sane
agreenent at issue in the Harris County suit, Quantunis federa
clains were the sane as its defenses pled in the prior suit, and
both the state and federal actions involved the sane subject
matter. On Novenber 24, 1997, applying the federal doctrine of res
judicata, the district court granted Hone Life’'s notion and entered
a take-nothing judgnent in its favor.

Quantumtinely appealed the district court’s grant of summary
judgnent in favor of Geensage, on the grounds of fraudul ent
joinder and its grant of summary judgnent in favor of Hone Life.

|1

A

On appeal, Quantumargues that in granting summary judgnent in
favor of Home Life, the district court erred in applying the
federal doctrine of res judicata because the preclusive effect of
a state court judgnent is determ ned by state aw. Quantumfurt her
argues that under the Texas |aw of res judicata, the Harris County
court judgnent is not binding in federal court. Citing Barr v.
Resolution Trust Co., 837 S.W2d 627, 631 (Tex. 1992), Quantum
contends that in according a judgnent preclusive effect, Texas
courts follow the transactional approach: “[A] subsequent suit
will be barred if it arises out of the same subject matter of a
previous suit and which through the exercise of diligence could
have been litigated in a prior suit.” Quantummaintains that as a
defendant in the Harris County suit, it could not have litigated
its federal <clains as counterclainms because the anmount in
controversy in the federal suit exceeded the statutory
jurisdictional limts of the Harris County court. Quant um
therefore argues that its federal action against Hone Life is not
subj ect to claimpreclusion.

B
. (1
W review de novo the district court’s grant of sunmary
j udgnent . See Matador Petroleum Co. v. St. Paul Surplus Lines

| nsurance Co., 174 F.3d 653, 656 (5th Cr. 1999) (citations
omtted). W also reviewde novo the district court’s decision to
accord full faith and credit to a prior state court judgnent. See
In re MIller, 156 F.3d 598, 601 (5th Cr. 1998) (citations and
internal quotations omtted).




Quantumcorrectly asserts that the preclusive effect, if any,
of the Harris County judgnent is determ ned by Texas state |aw.
See Matsushita Elec. Indus. Co. v. Epstein, 516 U S. 367, 373
(1996) (citing Krener v. Chem cal Constr. Co., 456 U. S. 461, 481-
82 (1985)); Sid Richardson Carbon & Gasoline Co. v. Interenergy
Resources, Ltd., 99 F.3d 746, 756 (5th Cr. 1996). W |ikew se
agree that Texas courts follow the transactional approach to claim
preclusion as provided in the Restatenent (Second) of Judgnents
8§ 24.% See Jones v. Nightingale, 900 S.W2d 87, 88 (Tex.C v. App.
1995, writ ref’d) (citing Barr, 837 SSW2d at 631). Therefore, a
movant asserting the defense of res judicata under Texas |aw has
the burden of proving: (1) a prior final judgnment on the nerits by
a court of conpetent jurisdiction; (2) identity of parties or those
in privity with them and (3) a second action based on the sane
claims as were raised or could have been raised in the first
action. See Anstadt v. United States Brass Corp., 919 S. W 2d 644,
652 (Tex. 1996) (citing Texas Water Rights Commn v. Crow Iron
Wrks, 582 S.W2d 768, 771-72 (Tex. 1979)).

Al t hough not phrased by Quantumas such, the dispositive issue
is whether, for the purposes of res judicata, the Harris County
court constitutes a court of conpetent jurisdiction. To qualify as
a court of conpetent jurisdiction, a Texas county court nust have
jurisdiction over the subject matter as well as the anmount in
controversy. See Smth v. dary Co., 917 S.W2d 796, 798 n. 1 (Tex.
1996). Texas county courts have jurisdiction in “civil cases in
whi ch t he anpbunt in controversy exceeds $500. 00 but does not exceed
$100, 000. 00, excluding interest, statutory or punitive damages and
penalties, and attorney’s fees and costs, as all eged on the face of

the petition.” Tex. Gov't Code Ann. 8§ 25.0003(c)(1). A
counterclaimis treated as a separate suit under Texas | aw, and, as
such, it nust independently conply wth a county court’s
jurisdictional imts. See Jones v. Sheehan, Young & Culp, P.C

82 F.3d 1334, 1339 (5th Cr. 1996)(citing Color Tile, Inc. wv.
Ransey, 905 S.W2d 620, 623 (Tex.C v.App. 1995, n.w. h.) (other
citations omtted). To determ ne whether a counterclaimis within
the jurisdiction of a county court, we |ook to the anpunt in
controversy at the tinme of the original pleading. See Smth v.

3The Restatenment (Second) of Judgnments 8§ 24(1) provides that
a final judgnment on an action extinguishes the right to bring suit
on the transaction, or series of connected transactions, out of
whi ch the action arose. The Restatenent further instructs that a
"transaction"” is determned pragmatically, “giving weight to such
consi derations as whether the facts are related in tinme, space,
origin, or notivation; whether they forma convenient trial unit;
and whether their treatnent as a unit conforns to the parties'
expectations or business understanding or usage.” |d. at 8§ 24(2).



Texas I nprovenent Co., 570 S.W2d 90, 92 (Tex.C v.App. 1978, no
wit) (citations omtted).

As previously stated, Hone Life renoved Quantum s suit filed
in Texas state district court to federal district court.
Therefore, for the purposes of our jurisdictional inquiry, we
regard Quantum s original petition filed in Texas state district
court as the “original pleading.” On the face of its original
petition, Quantumaffirmatively pl ed damages i n excess of $115, 000.
Thus, under 8§ 25.0003(c)(1), the Harris County court |acked
jurisdiction to hear Quantumis federal <clainms if pled as
counterclains in the Harris County suit. The Harris County court
woul d have di sm ssed those counterclains in excess of its $100, 000
jurisdictional limt. See Kitchen Designs, Inc. v. Wod, 584
S.w2ad 305, 307 (Tex.Civ. App. 1979, wit ref’d n.r.e.).
Accordingly, for the purposes of res judicata, the Septenber 17,
1997 Harris County court judgnent does not constitute a judgnent
froma court of conpetent jurisdiction. |In short, Hone Life has
not carried its burden of establishing each of the requisite
el ements of cl ai mpreclusion.

(2)

Honme Life responds that notwithstanding the limted
jurisdiction of the Harris County court, Quantum raised the sane
clains, albeit as affirmative defenses, in the Harris County suit
that it nowseeks tolitigate in federal district court. Hone Life
t herefore argues that because the Harris County court deci ded these
affirmati ve defenses adversely to Quantum it should be precluded
fromre-litigating themin federal court.

The factual allegations nmade i n Quantuni s def ensi ve pl eadi ngs
inthe Harris County suit are indeed the sane as those alleged in
its original petition in the Texas state district court suit later
removed to federal court. W have held that, under Texas |aw, res
j udi cat a precl uded a subsequent federal action where the charges in
the appellant’s federal conplaint mrrored those defensive
allegations raised by it in the prior state court action, and both
suits arose out of the sanme subject matter. See Sheehan, 82 F. 3d
at 1342-43. Moreover, an appellant is precluded from pursuing in
federal district court the exact clainms that were previously
deci ded adversely to himin the county court action. [d. at 1341.
But Sheehan stands on a different procedural footing than the
present appeal; therefore, its principles are not controlling here.
In applying Texas’ law on claim preclusion, the Sheehan court
expressly noted that the appellant failed to plead affirmatively

damages in excess of the jurisdictional limts of the Texas county
court, and, therefore, the county court could have properly
exercised jurisdiction over his counterclains. 1d. at 1340. This

initial finding of jurisdiction—-one that cannot be nmade on the
facts of this appeal --was predicate to the court’s application of
the doctrine of res judicata.



In any event, we find a second jurisdictional bar exists to
the application of claim preclusion in this case. As we have
previously discussed, the Harris County court is a statutory court
of limted jurisdiction. See 8 25.0003(c)(1). Under Tex. G v.
Prac. & Rem § 31.004(a), the Texas state |legislature nodified the
comon | aw doctrine of res judicata so that only those clains that
were actually litigated in a court of limted jurisdiction are
gi ven preclusive effect. See Sheehan, 82 F.3d at 1341 n.7 (citing
Webb v. Persyn, 866 S.W2d 106, 107 (Tex. G v. App. 1993, no wit)).
Thus, clainms that could have been litigated in a Texas county court
but were not are not subject to claim preclusion. Id. As our
earlier discussion nmakes clear, Quantunmi s clai ns agai nst Hone Life
were not, and, indeed, could not have been litigated in the Harris
County court. Hence, under 8§ 31.004(a), Quantumis not bound by
the Harris County court judgnent in federal district court.

We therefore conclude that the district court erred in
accordi ng preclusive effect to the Septenber 16, 1997 Harris County
court judgnent under the federal doctrine of res judicata.

111
A

In its final argunment on appeal, Quantum contends that the
district court erred in concluding that Geensage had been
fraudul ently joined. Quantumadvances several argunents in support
of its position. First, Quantum argues that in deciding the
fraudul ent joinder issue, the district court failed to resolve a
di sputed issue of fact inits favor—that it did not discover its
cause of action against Geensage until Decenber 1993. Second,
Quantum argues that instead of taking this allegation as true, the
district court inpermssibly relied on the affidavit testinony of
Mark Latham and erroneously concluded that its clains against
G eensage accrued in January 1993. Third, Quantum conpl ai ns that
the district court failed to consider whether, under the discovery
rule, it was “possible” that Quantumcould maintain its state |aw
clains under the Texas |Insurance Code and the DTPA. Finally, at
oral argunent, citing Gles v. NYLcare Health Care Plans, Inc., 172
F.3d 332 (5th Gr. 1999), and Mdelland v. G unwald, 155 F. 3d 507
(5th CGr. 1998), Quantum alternatively contended that when the
district court concluded that its clains were not conpletely
preenpted by ERI SA, the district court |acked jurisdiction to rule
on Greensage’s statute of limtations defense. If so, the district
court should have remanded the case back to Texas state district
court.

B
| o (1) |
We review the district court’s denial of a remand to state
court de novo. See Rodriguez v. Sabatino, 120 F.3d 589, 591 (5th
Cr. 1997), cert. denied, 118 S. . 1511 (1998) (citations
omtted). A party invoking the renpoval jurisdiction of the federal
courts bears a heavy burden. ld.; R chardson, 99 F.3d at 751

10



(citations omtted). To establish that a plaintiff has
fraudulently joined a non-diverse party in an attenpt to defeat
diversity jurisdiction, the renoving party nust denonstrate "t hat
there is absolutely no possibility that the plaintiff wll be able
to establish a cause of action against the in-state defendant in
state court."* 1d.

In reviewing a claim of fraudulent joinder, we enploy a
summary judgnent-|ike procedure. See Cavallini v. State Farm Mut.
Auto Ins. Co., 44 F.3d 256, 263 (5th Gr. 1995) (citing Carriere v.
Sears, Roebuck & Co., 893 F.2d 98, 100 (5th GCr. 1990). W
consider the factual allegations containedinthe plaintiff’s state
court pleadings and we nmay al so elect to “pierce the [plaintiff’s]
pl eadi ngs” to consider other sunmary judgnment-type proof, such as
affidavit and deposition testinony. See Cavallini, 44 F.3d at 263
(citations omtted). All contested issues of fact and al
anbiguities in controlling state |aw are resolved in favor of the
plaintiff--the non-renoving party. See Rodriguez, 120 F. 3d at 591
(citations omtted); R chardson, 99 F.3d at 751 (citations
omtted). Notw t hst andi ng our use of a summary judgnent-Ilike
procedure, our evaluation of a fraudulent joinder claimdoes not
contenplate a judgnent on the nerits of the plaintiff’s underlying
state law clains; we do not consider whether the plaintiff wll
actually or even probably prevail on the clains. See R chardson,

99 F.3d at 751. Instead, our focus is the nuch | esser inquiry of
whet her there exists any possibility that the plaintiff may
prevail. Id. (Enphasis added.)

Finally, we note that the expiration of an applicable statute
of limtations is an affirmative defense. W have previously held
t hat shoul d t he def endant establish the exi stence of an affirmative

defense to the plaintiff’'s state law clains, “it necessarily
follows that joinder was fraudulent, and the district court
properly exercised its renoval jurisdiction.” 1d. at 753. See

al so LeBlang Mbtors, Ltd. v. Subaru of Anerica, Inc., 148 F. 3d 680,
690-92 (7th Cir. 1998) (holding district court properly dismssed
claimas fraudulently joined where the statute of limtations for
fraud under Illinois state |aw had run against the defendants).
However, if there exists any possibility that the plaintiff m ght
survive the affirmative defense, we nust vacate the district
court’s judgnment of fraudulent joinder and remand the cause to
state court. See Richardson, 99 F.3d at 753.

“The renoving party may al so establish fraudul ent joinder by
denonstrating “outright fraud in the plaintiff’s recitation of
jurisdictional facts.” Rodriguez, 120 F.3d at 591 (citing Burden
V. GCeneral Dynamcs Co., 60 F.3d 213, 217 (5th Cr. 1995)).
G eensage has not advanced this theory of fraudulent joinder on
appeal .

11



Appl ying these standards, we conclude that no possibility
exi sts that Quantumcoul d have prevail ed on G eensage’ s statute of
limtations defense under Texas |aw. In its original petition
filed in Texas state district court on August 7, 1995, Quantumpl ed
causes of action agai nst G eensage under the Texas | nsurance Code,
art. 21.21 88 4 and 16, and the DTPA, Tex. Bus. & Com Code
8§ 17.50, et seq. Quantumalleged, inter alia, that in violation of
both the i nsurance code and t he DTPA, G eensage m srepresented: (1)
the propriety and appropriateness of the adm nistrative services
agreenent and the stop-loss policy; (2) the ease and/or possibility
of converting the stop-loss policy intoa fully insured policy; and
(3) its ability and/or willingness to convert the stop-1loss policy
intoafully insured policy. Quantumfurther charged that, despite
G eensage’ s representations and assurances as to t he
appropriateness of the stop-loss policy, it was forced to pay
deducti bles grossly in excess of that required under a fully-
i nsured policy. Finally, Quantum contended that because of its
desire to protect the residual prem umpaynents it earned under the
stop-1oss policy, Geensage del ayed renewal of the policy until it
was too late to honor Quantum s conversion request.

I n concl udi ng that G eensage had been fraudul ently joi ned, the
district court found that, based on the affidavit testinony of Mark
Lat ham Quantum knew or shoul d have known the nature of its clains
agai nst Greensage by January 1993, when it term nated G eensage as
agent of record for the stop-loss policy and replaced him with
Stacey Merritt. The district court therefore concluded that under
the two-year statute of I|imtations applicable to the Texas
| nsurance Code and the DTPA, Quantums August 7, 1995 clains
agai nst Greensage were untinely. W agree.

The DTPA provides that “all actions brought wunder this
subchapter nust be comenced within two years after the date on
whi ch the fal se, m sleading, or deceptive act or practice occurred
or within tw years after the consuner discovered or in the
exercise of reasonable diligence should have discovered the
occurrence of the false, msleading, or deceptive act or
practice. . . .7 Tex Bus & Com Code 8§ 17.565. The Texas
| nsurance Code simlarly instructs that a claim nmust be brought
“Wwthin two years after the person bringing the action di scovered
or in, the exercise of reasonabl e diligence, shoul d have di scovered
the occurrence of the . . . unfair or deceptive act or practice.”
Tex. Ins. Code. Ann. art. 21.21 § 16(d).

In his My 6, 1996 supplenental affidavit submtted in
response to Geensage’'s notion for summary judgnent, M chael
Lat han? made the followi ng allegations: On February 1, 1992,
G eensage persuaded Quantumto purchase the stop-loss reinsurance

SFrom 1992- 1994, Lathamwas Quantuni s assi stant adm ni strator
and was responsi ble for maintaining the insurance on the Pl an.

12



policy; inlate 1992, Quantumbecane concerned about its paynent of
| arge deductibles under the policy and instructed G eensage to
swtchits coverage to a fully-insured policy; Geensage refusedto
conply wth the request and instead engaged in delay tactics to
thwart conversion of the policy; then, inlate 1992 and early 1993,
Greensage stated that it was too late to convert the stop-Ioss
policy into a fully-insured policy prior to the February 1, 1993
renewal date, but that the coverage would be changed after the
policy was renewed; during that tine, Geensage al so represented
that the stop-loss policy was the nost appropriate policy for
Quantum s enpl oyee benefits plan, was an affordable policy, and
would in the long run, save nore noney in conparison to fully-
i nsured policy; nonetheless, Quantumwas extrenely frustrated with
its inability to obtain assistance from G eensage and,
consequently, on January 13, 1993, replaced hi mas agent of record
for the policy with Stacey Merritt; finally, as a direct result of
Greensage’s fraudul ent m srepresentations, Quantum was forced to
renew the stop-loss policy in 1993.

The record shows further that in his Decenber 8, 1995
deposition, Don Ballard, Quantunmis executive vice president,
testified that in Septenber 1992, Quantum knew that (1) the stop-
| oss policy was inappropriate for a conpany of its size; (2) the
policy was putting a financial strain on the conpany; (3) it should
not have had such limted coverage “in the first place”; (4)
Greensage was the blanme for the conpany’s purchase of the policy;
and, therefore, (5) he should be termnated. Simlar to Latham
Ballard further testified that when Quantum first contacted
Greensage in Septenber 1992 to convert to a full-coverage policy,
Greensage failed to respond to its questions and requests for
information, failed to return Quantum s phone calls, neglected to
supply it with the appropriate docunentation regarding a full-
coverage policy, and stalled for tinme by giving it the “runaround.”
Ballard al so stated that because of comm ssions it stood to earn
from the stop-loss policy, Geensage was not responsive to
Quantums need for a fully-insured policy. Finally, Ballard
testified that after G eensage was term nated as agent of record on
January 13, 1993, he made no further decisions on behalf of
Quant um Notably, it was Ballard who nade the decision to file
suit agai nst Greensage in 1995.

Even when construed in the light nost favorable to Quantum
this evidence establishes that by January 1993, Quantum knew or
shoul d have known of the facts giving rise to its clains against
G eensage under the Texas | nsurance Code and the DTPA Hence,
Quantum s causes of action accrued on this date. Accordingly, at
the time of the filing of its original petition, August 7, 1995,
Quantumis clains were tine barred. In reaching this end, we
enphasi ze that the district court’s obligation to assune all facts
alleged by the plaintiff to be true is not so expansive as to
require the district court to disregard the uncontroverted evi dence
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existing outside of the plaintiff’'s allegations. The district
court’s responsibility here is sinply to resolve disputed facts in
favor of the plaintiff. See Burden, 60 F.3d at 217.

(2)

Quant um does not dispute Latham and Ballard’s testinony, but
instead contends that under the discovery rule, the statute of
limtations should be tolled until Decenber 1993. Quant um
mai ntai ns that G eensage’s continuing msrepresentations nmade it
i npossible to discover its deceptive insurance practices unti
Decenber 1993, when it arbitrarily term nated the stop-1oss policy
and caused the Plan to coll apse.

Quantum s argunent is unavailing. Al though by its terns, the
DTPA has incorporated the discovery rule into its two-year
[imtation period,® see Bell v. Showa Denko K. K., 899 S.W2d 749,
753 (Tex. Civ. App. 1995, wit denied), for the purposes of tolling
the statute of Ilimtations wunder the discovery rule, the
controlling questionis sinply “whether the plaintiff had know edge
of facts, which would cause a reasonabl e person to diligently make
i nquiry to determne his or her |l egal rights.” [d. at 754. By its
own adm ssions, Quantumknew no I ater than January 1993 that it had
al | egedl y suffered econonic harm because of G eensage’ s purported
fraudul ent m srepresentations and deceptive conduct. At best, it
was not until Decenber 1993 that Quantuml earned the full extent of
the damages G eensage purportedly caused--its alleged |oss of
$115, 000 in unpaid enpl oyee benefits under the stop-loss policy.
Under the discovery rule, however, that the total anount of party’s
damages are not imedi ately di scernable does not toll the statute
of limtations. See Cornerstones Mun. Utility v. Monsanto Co., 889
S.W2d 570, (Tex.CGv.App. 1994, wit denied) (citing Bayou Bend
Towers Council of Co-Owmners v. Mnhattan Construction Co., 866

Under Texas law, the discovery rule provides that the
limtation period for atort claiminvolving an injury of which the
plaintiff could not, and did not, know at the tine it occurred,
does not begin to run until the injury done to the plaintiff is
di scovered, or until the party acquires know edge of facts which,
in the exercise of reasonable diligence, would lead to the
di scovery of the injury. See Mireno v. Sterling Drug, Inc., 787
S.W2d 348, 351 (Tex. 1990). It is not necessary that a party know
the details of the evidence by which to establish his cause of
action for it is enough that he knows a cause of action exists in
his favor. 1d. at 754. Wwen a party learns of the existence of
the cause of action, he or she nust avail hinself of those neans
t hat the IaM/prOV|des for prosecuting or preserving the claim |d.
(citing Hoover v. Gregory, 835 S.W2d 668, 671 (Tex.Civ.App. 1992,
wit denied)). Thus, the discovery rul e expressly mandates t hat
the plaintiff exercise reasonable diligence to discover facts of
negligence or omssion. Id. (citations omtted).
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S.W2d 740, 744 (Tex.CGv.App. 1993, wit denied); Johnson wv.
VWl ker, 824 S . W2d 184, 187 (Tex.Cv.App. 1991, wit denied)
(citing Wchita Nat'l. Bank v. United States Fidelity & Guar. Co.,
147 S.W2d 295, 297 (Tex.C v.App. 1941, no wit)).

(3)

W |ikew se reject Quantumis argunent under MCdelland and
G les that once the district court decided that its clainms were not
conpletely preenpted under ERI SA, the court | acked subject matter
jurisdiction to rule wupon the Texas state law statute of
[imtations issue.

After a brief review of the relevant procedural history, we
are satisfied that the district court properly exercised diversity
jurisdiction over Quantumis state law clains and, in turn,
Greensage’s statute of limtations defense. On Decenber 10, 1996,
the district court advised the parties that the magi strate judge’s
ruling, which ordered Quantum to re-plead its state |law clains
under the ERISA, constituted a “serious legal error” and that it
would resolve the preenption issue sua sponte, wupon further
briefing by the parties. |In doing so, the district court expl ai ned
its probable jurisdiction as follows: If ERISA conpletely
preenpted Quantumi s state | aw cl ains, the case shoul d be di sm ssed
for failure to state a claimfor which relief could be granted.
However, if ERISA did not conpletely preenpt the clains, the case
should be remanded to state court, as the district court |acked
subject matter jurisdiction over the purely state |law action. In
response, Greensage noved the district court toretain jurisdiction
over the case under 28 U S.C. 8§ 1332, on the grounds of diversity
jurisdiction. Geensage argued that inits original petitionfiled
in Texas state district court, Quantum alleged that it was a
resi dent of Texas, Hone Life was a foreign corporation, and that
t he anobunt in controversy--$115, 000- - exceeded t he $75, 000 st at utory
[imt of § 1332 (a). Greensage further argued that Quantum had
fraudulently joined it in the action and, therefore, for the
pur poses of determning the citizenship of the parties, the state
of its principal place of business (Texas) should not be counted.
Thus, on May 27, 1997, the district court had, inter alia, two
i ssues before it: (1) the ERISA preenption and jurisdictiona
i ssues raised by the court sua sponte; and (2) G eensage’ s notion
to retain jurisdiction.

In ruling upon the notions, the district court first concl uded
that Quantumi s state | aw cl ai ns were not conpl etely preenpted under
ERISA. Turning to the question of its jurisdiction, the district
court held that depending on its resolution of the fraudul ent
joinder issue, it either retained diversity jurisdiction over
Quantums state law clains, or it retained no subject matter
jurisdiction over the case. The district court then concl uded t hat
G eensage had been fraudulently joined, and, therefore, it retained
jurisdiction over Quantumi s state | aw cl ains under § 1332. Because
the district court’s exercise of jurisdiction in this case was
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properly based upon § 1332 (diversity of citizenship), not § 1367
(supplenental jurisdiction), neither Mdelland nor Gles are
relevant to the instant appeal. The issue in both of those cases
was whet her the district court could properly exercise suppl enent al
jurisdiction over the plaintiff’s pendent state | awcl ai ns under 28
U S C § 1367(c) after concluding that the plaintiff’s clains were
conpl etely preenpted under ERI SA

In sum we hold that on August 7, 1995, when Quantumfiled its
cl ai ms under the Texas Insurance Code and the DTPA, there existed
“no possibility” that it could recover against Geensage as the
clains were untinely. Thus, the district court did not err in
concl udi ng that G eensage had been fraudul ently joi ned.
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|V
For the reasons stated in this opinion, the district court’s
grant of summary judgnent in favor of Hone Life on the grounds of
res judicata is REVERSED. The district court’s dismssal of
Greensage i s AFFI RVED. ’
AFFI RVED in part; REVERSED in part.

The district court granted Greensage’'s notion for sumary
judgnment with respect to Quantunis state | aw clainms, finding these
clains to be tine barred wunder the applicable statute of
limtations. Based on this finding, the district court then
di sm ssed G eensage on the basis of fraudulent joinder. The
district court should not have entered judgnent on the nerits
agai nst Quantumw th respect to G eensage. Having found fraudul ent
j oi nder of Greensage, the district court |acked jurisdiction over
Greensage to grant summary judgnent for it on the nerits. Thi s
part of the district court’s judgnent is therefore VACATED.
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