IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-20893

ATKEM X THI RTY- SEVEN | NCORPORATED,
Plaintiff - Counter Defendant - Appell ant,
V.
COASTAL PRODUCTS AND CHEM CALS | NCORPORATED,
Def endant - Counter C ai mant - Appell ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 95- CV-1369)

January 14, 2000
Bef ore KING Chief Judge, and SM TH and STEWART, Circuit Judges.

PER CURI AM *

Plaintiff-Appellant Atkem x Thirty-Seven, Inc. appeals from
the district court’s judgnent that Defendant-Appell ee Coast al
Products and Chemcals, Inc. did not breach the parties’ real
estate purchase agreenent, and that as a result, it was entitled
to both the return of its escrow deposit and attorney fees. W

reverse.

| . FACTUAL AND PROCEDURAL BACKGROUND

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.



During the latter part of 1994, Coastal Products and
Chem cals, Inc. (“Coastal”) and Atkem x Thirty-Seven, Inc.
(“Atkem x”) entered into negotiations for the sale of two of
Atkem x’s Harris County properties: the G eens Bayou Property
(“Greens Bayou”), a parcel of approximately 110 acres, and the
Pasadena Property (“Pasadena”), a parcel of approximately 3.5
acres. The parties eventually agreed that the properties would
be sold at fair market val ue, and had apprai sals done to assi st
in finalizing the purchase price. Appraisals valued G eens Bayou
at $2 nmllion and at $2.4 nmillion. Pasadena was not apprai sed.
The parties subsequently agreed on a purchase price of $1.5
mllion for both properties. At Coastal’s request, $1.2 mllion
of the agreed-upon price was allocated to G eens Bayou and the
remai ni ng $300, 000 was al |l ocated to Pasadena. Coastal also
requested that two separate agreenents be executed. The two
docunents, the G eens Bayou Purchase Agreenent and Pasadena
Purchase Agreenent, were each effective January 20, 1995. After
bot h were executed, Coastal deposited $100,000 in escrow ($50, 000
for each of the properties) as dictated by the two agreenents.
These funds were held by Stewart Title Guaranty Conpany (“Stewart
Title”), the title insurance conpany involved in the transaction.
Stewart Title had sent to the parties a Commtnent for Title
| nsurance dated January 17 describing the terns under which it
was wlling to provide title insurance covering Pasadena.

The parties nmet on February 7, 1995 to close on the two

properties. At that tinme, Coastal brought to Atkem x’s attention



the fact that the netes and bounds description in a recorded
easenent agreenent allowi ng Atkem x to use a road across adjacent
property to have access to the | andl ocked Pasadena di d not
conport with the location of the actual road. Because the
“easenent problent raised a question of whether Atkem x was able
to convey a legal right of access to Pasadena, Coastal refused to
cl ose on that property. This caused Atkem x to refuse to close
on Greens Bayou, as Atkem x’s obligation to convey G eens Bayou
was expressly conditioned on the conpletion of the sale of
Pasadena.

The parties entered into discussions and on February 10,
1995, executed a Letter Agreenent that dealt with the easenent
probl em and the sale of Greens Bayou. Under the Letter
Agreenment, Greens Bayou woul d be conveyed to Coastal for $1.2
mllion. Additional |anguage, which is the focus of the instant
di spute, dealt wth the sale of Pasadena. The Letter Agreenent
contained a “pay or close” provision that required Coastal to pay
At kem x $200, 000 (the $50, 000 in escrow plus an additi onal
$150,000) if for any reason Coastal chose not to close on
Pasadena. Coastal’s obligation to “pay or close” was contingent
on Atkem x's having satisfied requirenents set forth in two
clauses. One clause gave Atkem x three choices as to the form of
the docunents that it could tender. Under the first option,

At kem x coul d tender docunents in formof exhibits attached to
the Letter Agreenent. One of those exhibits included | anguage

that quitclainmed Atkem x’ s recorded easenent rights. Under the



second option, Atkem x could anmend the docunents described in its
first option wth corrected easenent agreenents. Finally,

At kem x coul d tender docunents in another formthat was agreeabl e
to Coastal. The second clause required Atkem x to neet its
“other obligations for closing.” The parties agreed that the
date for closing on Pasadena woul d be March 14, 1995, or an
earlier, nutually acceptable date. Shortly after February 10,
1995, the parties closed on G eens Bayou.

Atkem x attenpted to cone to an agreenent with the owner of
the adjacent property, Phillips Petroleum Inc. (“Phillips”),
over how best to resolve the discrepancy between the |ocation of
the actual road over its property and the |ocation described in
the recorded easenent. By March 13, no agreenent had been
reached. As a result, Atkem x wwote Coastal of its intention to
tender docunents in accordance with the first of the three
options it had under the Letter Agreenent. |In the sane letter,
Atkem x informed Coastal that Phillips had “confirmed orally on
several instances to Atkem x that the existing roadway | ocation
is the easenent to the Pasadena Property” and that Phillips was
“Wwlling to execute a docunent reconfirmng the |ocation and
exi stence of the access easenent if requested by Atkem x or its
successors in interest.”

On March 14, Stewart Title submtted to the parties a
revised Commtnent for Title Insurance that included a new
par agraph describing the easenent problemand noting that a new

recordabl e easenent agreenent was needed prior to closing. The



parties dispute the inplications of Atkem x’s failure to conply
wth this provision. Later the sanme day, Atkem x tendered the
docunents it had stated it would. Coastal refused to close, and
paid nothing to Atkem x. Atkem x did not authorize Stewart Title
to rel ease the $50,000 it still held.

On May 4, 1995, Atkem x filed this diversity suit against
Coastal alleging a breach of the Letter Agreenent, and seeking
damages, a declaratory judgnent that Atkem x was entitled to the
$50, 000 escrow deposit, and attorney fees. Coastal
countercl ai ned, alleging breach of contract and tortious
interference, and seeking the return of its $50, 000 escrow
deposit. After the case was tried but before the district court
rendered its judgnment, Stewart Title interpleaded the $50, 000
escrow deposit, and filed a summary judgnent notion seeking
release fromliability to both Atkem x and Coastal. Hol ding that
Coastal had not breached the Pasadena Purchase Agreenent, the
court’s judgnent awarded nothing to Atkem x, awarded Coastal the
escrow deposit and attorney fees, and released Stewart Title from
any liability. The |lower court also concluded that the “pay or
close” provision in the Letter Agreenent was unenforceable due to

a lack of consideration. Atkem x tinely appeals.

1. THE ESSENCE OF THE DI SPUTE
The di spute between Atkem x and Coastal has at its center
t he easenent problem —the discrepancy between how an easenent is

described in recorded docunents and the actual |ocation of the



road that is used to access Pasadena. No one contends that the
di screpancy nade Pasadena currently inaccessible. The two
corporations are before us because they di sagree on whet her

At kem x was contractually obligated to obtain corrected easenent
agreenents, i.e., fix the easenent problem in order to trigger
Coastal’s obligation to “pay or close.”

The parties argunents, in a nutshell, are as foll ows.

At kem x, pointing to Coastal’s agreenent to allow Atkem x to
quitclaimits recorded easenent rights, nmaintains it was not
obligated to fix the easenent problem Upon tender of docunents
described in the Letter Agreenent and the fulfillnment of

At kem x’ s other obligations for closing, Coastal had to pay
either a total of $200,000 if it chose not to close or $300, 000
if it chose to close. Atkem x contends that it perforned its
obl i gations under the Pasadena Purchase Agreenent, as anended,
and thus Coastal’'s refusal to pay or close is a breach of
contract.

For its part, Coastal admts that it agreed to accept a
quitclaimof Atkem x’s recorded easenent rights. [t insists,
however, that Atkem x had to fix the easenent problem nonethel ess
in order to fulfill its other obligations for closing. Those
obligations, Coastal maintains, included ensuring that Stewart
Title provided Coastal with a title insurance policy that covered
t he easenent at issue. Coastal contends that Stewart Title
requi red the easenent problemto be fixed before it would issue a

policy. Because Atkem x did not fix the easenent problem it



could not obtain the required title insurance policy. Therefore,
Coastal’s obligation to pay or close was not triggered.

We can resolve the dispute between the parties by answering
one crucial question: whether Atkem x was obligated under the
Pasadena Purchase Agreenent, as anended, to obtain a title
i nsurance policy in Coastal’s nanme that insured that the easenent
was W thout defect. W find, in part because Coastal waived its
termnation right and agreed to allow Atkem x to quitclaimits
easenent rights, that it also agreed to accept a title insurance
policy that excepted for the easenent at issue. It sinply is not
reasonable to think that Coastal agreed to waive its right to
term nate the Pasadena Purchase Agreenent and to accept a
quitcl ai mdeed on the easenent and at the sane tinme required
Atkem x to provide a title policy insuring good and market abl e
fee title to the easenent in Coastal. Absent speci al
ci rcunstances not present here, a title insurance conpany wl |
not respond to a quitclaimby insuring good and marketable title
in the buyer. As a result, we conclude that district court erred
in holding that Coastal did not breach the parties’ agreenent.

The nuts and bolts of our reasoning follow

I11. PASADENA PURCHASE AGREEMENT, AS AMENDED
Resolution of the parties’ dispute requires interpretation
of the Pasadena Purchase Agreenent, as anended by the Letter
Agreenment of February 10. W review a |ower court’s contract

interpretation de novo, unless that interpretation turns on a



consideration of extrinsic evidence of the parties’ intent. See

Chastant v. Headrick Qutdoor Inc., 81 F.3d 31, 33 (5th Cr

1996). Under those circunstances, we review for clear error.
See id. Here, the district court restricted itself to the
docunents. It is the case, however, that “[o]Jur ‘broad standard
of review includes the initial determ nation of whether the

contract is anbiguous.’” Exxon Corp. v. Crosby-M ssissipp

Resources, Ltd., 154 F. 3d 202, 209 (5th Gr. 1998) (quoting

American Totalisator Co. v. Fair Grounds Corp., 3 F.3d 810, 813

(5th Gir. 1993)).

The parties’ agreenent specified that Texas | aw woul d govern
guestions of construction and enforcenent. Under Texas |aw, the
primary concern of courts interpreting contracts “is to ascertain
and to give effect to the intentions of the parties as expressed

inthe instrunent.” R & P Enters. v. LaGuarta, Gavrel & Kirk,

Inc., 596 S.W2d 517, 518 (Tex. 1980). W first consider the
facts and circunstances surroundi ng the execution of the
agreenent in order to ascertain whether the agreenent is

anbi guous, or is capable of only a single neaning. See National

Union Fire Ins. Co. v. CBI Indus., 907 S.W2d 517, 520 (Tex.
1995) (per curian); Sun Gl Co. (Delaware) v. Madeley, 626 S.W2d

726, 731 (Tex. 1981); Gty of Pinehurst v. Spooner Addition Witer

Co., 432 S.W2d 515, 519 (Tex. 1968). Only if the contract is
found to be anmbi guous nmay we consi der extrinsic evidence of the

parties’ intent. See Sun G| Co., 626 S.W2d at 732 (“Were the

meani ng of the contract is plain and unanbi guous, a party’s



construction is immterial.”); R& P Enters., 596 S.W2d at 519.

Under these circunstances, we nay take into account parol

evi dence, see Friendswood Dev. Co. v. MDade + Co., 926 S.wW2d

280, 282 (Tex. 1996), the parties’ behavior under the contract,
cf. Sun G| Co., 626 S.W2d at 732 (taking issue with |ower

court’s use of one party’s actions under the contract to
interpret its provisions when the contract was unanbi guous), and
ot her extrinsic evidence in order to assist us in ascertaining

the parties’ intent.

A.  \Whet her the Pasadena Purchase Agreenent, as Anmended,
| s Anbi guous

Qur first task is to determ ne whet her the Pasadena Purchase
Agreenent, as anended, is anbiguous. In performng this task, we

must | ook at the agreenent as a whole in light of the

circunstances existing at the tine of execution. See Reilly v.

Rangers Mumt., Inc., 727 S.W2d 527, 529 (Tex. 1987). After

negotiating over terns for several nonths, the parties arrived at
one figure for both properties. At the request of Coastal, that
figure was allocated to the two properties in the manner it
suggested. Also at the request of Coastal, two agreenents were
executed. At the sane tine the original Pasadena agreenent was
executed, the parties signed the Greens Bayou Purchase Agreenent.
That Agreenent included a specific provision that required that
“Buyer shall have . . . (ii) satisfied all of the conditions
precedent to the closing of the sale of said Pasadena Property as
set forth in Article 7 of said Purchase Agreenent and, the

9



Cl osing of the sale of the Pasadena Property as set forth in
Article 8 of said Purchase Agreenent shall have been conpleted.”
By this tinme, the parties also had received from Stewart Title a
Commitnment for Title Insurance with an issue date of January 17,
1995 that described the terns of the policy it was wlling to
provide. That Comm tnent included three schedul es: Schedul e A,
whi ch described the property and the anmount of coverage; Schedul e
B, which |isted twenty exceptions to coverage; and Schedul e C,

whi ch described eight requirenents under a pre-printed

i ntroduction that stated:

Your policy wll not cover |oss, costs, attorney fees,
and expenses resulting fromthe follow ng requirenents
that will appear as Exceptions in Schedule B of the

Policy, unless you dispose of these matters to our
satisfaction, before the date the Policy is issued.

Among the itenms listed on Schedule C was that “[s]atisfactory
evi dence nust be provided that . . . there is legal right of
access to and fromthe |and.”

The circunstances facing the parties at the tine they
executed the Letter Agreenent were different fromthose that
existed at the tine the Pasadena Purchase Agreenent was si gned.
Coastal had di scovered the easenent problem and had refused to
cl ose on Pasadena as a result. Wth the perm ssion of Atkem X,
Coastal was in possession of Geens Bayou. It had begun
operations there and was facing manufacturing, or other
deadlines. But Atkem x had refused to close on Greens Bayou if

the sal e of Pasadena was not first conpleted. The parties

10



executed the Letter Agreenent in an effort to resolve their
i mredi at e dil ema.

When viewed in |ight of these, and the other circunstances
facing the parties, we do not find the Pasadena Purchase
Agreenent, as anended, anbiguous. We will therefore restrict our

review to the agreenent and enforce it as witten.?

B. Wether Atkem x was Required to Fix the Easenent Problemin
Order to Trigger Coastal’s (bligation to “Pay or C ose”

Coastal argues that Atkem x failed to fulfill its “other
obligations for closing” under the February 10 Letter Agreenent.
For this reason, Coastal contends, it was not required to pay
anything when it decided not to close on Pasadena. |In order to
assess the nerits of this argunent, we nust discern what Atkem X
was obligated to do under the Pasadena Purchase Agreenent, and
how, if at all, its obligations were nodified by the Letter

Agr eenent .

1 In response to Atkeni x's clains, Coastal |ooks to
Atkem x’ s attenpts to fix the easenent problemand its request
for an extension of the contractual closing date as evi dence that
Atkem x knew it was obligated to fix the easenent problem In
light of our determnation that the contract is unanmbi guous, we
may not consider parties’ behavior as an indicator of intent.

See Sun G| Co., 626 S.W2d at 732. Even if we were to determ ne
that the contract was anbi guous, Atkem x’s attenpts to fix the
easenent problem woul d not be conclusive. Atkem x stood to gain
an additional $100,000 and other benefits if in fact the parties
cl osed on Pasadena. Those benefits could easily explain its
attenpts to fix the problem despite not being contractually
obligated to do so.

11



1. Oiginal Terns of the Pasadena Purchase Agreenent

Under section 4.2 of the Pasadena Purchase Agreenent,
Coastal’s “acceptance of the G ant Deed from[Atkem x] for
[ Pasadena] at the Closing on the Closing Date and the issuance of

a title insurance policy to [Coastal] by [Stewart Title] on the

Closing Date . . . [would] conclusively establish that [Atkem x]
conveyed the Property to [Coastal] . . . and [would] discharge in
full [Atkem x’s] obligations under 8 4.1 . . . .” Section 4.1

| ays out Atkem x’s obligations with respect to the G ant Deed.
At kem x was to

convey to [Coastal] good and marketable fee title to
the Property, by a duly executed and acknow edged G ant
Deed (the “Grant Deed”) in the formof Exhibit B
attached hereto, free and clear of liens, encunbrances,
| eases, easenents, restrictions, rights, covenants and
condi tions, except the following (the “Permtted
Exceptions”): (a) the title exceptions in the
Prelimnary Report [and approved (or deened to be
approved) by Buyer pursuant to section 1.2 hereof],

(b) title exceptions shown by a correct survey of the
Property or a physical inspection of the Property, and
(c) any other matters created, permtted or approved by
Buyer.”

The Property is described in section 1.1 as the real property
“commonly known as 1000 Jefferson Street, together with the

i nprovenents on such real property, the easenents and rights
appurtenant to such real property”.

Atkem x’ s obligations with regard to title insurance are
listed in section 7.2(c), under the heading of “Conditions
Precedent ”:

On the Closing Date, the Title Conpany shall be

prepared to issue to Buyer a policy of title insurance

(or such equivalent title insurance coverage then in

effect), with liability equal to the total purchase

12



price for the Property, insuring Buyer that fee title

to the Property is vested in Buyer subject only to the

Perm tted Exceptions.

In sunmary, under sections 4.1, 4.2, and 7.2(c), Atkem x was
required to convey good and nmarketable fee title to the real
property and to appurtenant easenents, and arrange for a title
i nsurance policy, with the title and the insurance policy
subject only to “Permtted Exceptions.” Because the only
definition of “Permtted Exceptions” in the Pasadena Purchase
Agreenment occurs in section 4.1, the Permtted Exceptions for
pur poses of section 7.2(c) must be as defined in section 4.1.

Perm tted Exceptions under section 4.1 included those
exceptions in Stewart Title' s prelimnary reports that were
approved of, or deened approved of, by Coastal. Section 1.2,
referenced in section 4.1, provided Coastal w th neans of
termnating the Pasadena Purchase Agreenent. Under
section 1.2(d), Coastal had until February 27 to object, in
witing, to title exceptions in Stewart Title's prelimnary
reports. |If Atkem x received such an objection, it had until
March 1 to elect either to renove or not renove the objection
If it decided to renove the objection, it had until the cl osing
date to do so. |If it chose not to renove the objection, Coasta
could, on or before March 1, term nate the agreenent or wthdraw
the objection. If termnation was not chosen, Coastal would be

deened to have wi thdrawn the objection and approved title subject

13



to the exception.? The record provides no indication that
Coastal had, on or before February 10, exercised its rights under

this provision.

2. The February 10 Letter Agreenent

At issue in this case is how the parties’ Letter Agreenent
of February 10 affected Atkem x's obligations. The Letter
Agreenent deals with both the sale of Greens Bayou and the sale
of Pasadena. |In paragraph 1 of the Letter Agreenent, Atkem X
agreed to the sale of Geens Bayou prior to closing on Pasadena.
Paragraph 2 of the Letter Agreenent provided that, “[e]xpressly
conditioned on Seller’s conpliance with” paragraph 1

a. Coastal agrees to waive Coastal’s right to
term nate the Pasadena Contract under Sections
1.2(a) and 1.2(d) of the Pasadena Contract.

b. Coastal and Seller agree that the “C osing Date”
under the Pasadena Contract will be March 14, 1995
or such earlier date as shall be established by
witten agreenent of the parties.

C. Coastal agrees that if: (i) Seller is able to
tender (and in fact does tender) Exhibits A and B
to the escrow “Grant Deed” under the Pasadena
Contract in the formattached hereto (or in a form
substantively identical thereto, which shal
i nclude tendering of such G ant Deed with one or
nore current or corrected equival ent easenents
whi ch may be added to the Deed and correspondi ngly
to the exceptions in Exhibit B but over the road
described in easenent nunber F-279857 as currently
existing), or in other formhereafter approved in
witing by Coastal; (ii) Seller tenders
performance of its other obligations for closing
under the Pasadena Contract; and (iii) Coastal
refuses to or elects not to close the purchase of

2 This was not the only nmeans of term nating the Pasadena
Purchase Agreenent. Under section 1.2(a), Coastal could term nate
the Agreenent by providing Atkem x witten notice on or before
March 1, 1995 that Coastal had found the property “unacceptable.”

14



t he Pasadena Property, then, as an addition to the

$50, 000 Deposit under the Pasadena Contract to be

delivered and paid to Seller as |iquidated

damages, Coastal shall pay and deliver an

addi ti onal $150, 000, for an aggregate paynent to

Sel | er thereunder of [$200, 000].
Exhibit A attached to the Letter Agreenent included the follow ng
| anguage in addition to a description of the netes and bounds of
Pasadena:

Together with [all grantor’s right, title and interest

in] easenents as set forth in instrunents recorded

under Cerk’s File Nos. F-279856, F-279857, and F-

279859 of the Real Property Records of Harris County,

Texas.

The portion in brackets above was interlineated.

Par agraph 2(c)(i), as Coastal has adnmitted,? gives Atkem x
the choice of fixing, or not fixing, the easenent problem
Coastal argues that despite the |anguage in paragraph 2(c)(i),
At kem x remai ned obligated under paragraph 2(c)(ii) to fix the
easenent problemprior to closing. It contends that under
sections 7.2(c) and 8.1(e)* of the Pasadena Purchase Agreenent,
and under the docunents provided by Stewart Title, Atkem x was

required to ensure that Stewart Title was prepared to issue a

3 Coastal agreed that pursuant to the terns of the Letter
Agreenent, Atkem x was given “the option of rectifying the
di screpancy with the access easenent, and was provided tine to do
so. However, the Letter Agreenent clearly provided that [Seller]
was not required to rectify that discrepancy.” See Joint Pre-
Trial Order, R44 at 7.

4 Under section 8.1(e) of the Pasadena Purchase Agreenent,
“The Title Conpany shall issue to Buyer the title insurance
policy described in section 7.2(c) hereof.” Section 8.1 begins
wth “Seller and Buyer shall cause the follow ng to occur at the
Closing on the Closing Date,” and thus presents obligations on
the part of both parties.

15



title insurance policy that did not include the easenent problem
as an exception, and that such a policy would be issued at
cl osi ng.

Coastal believes that the follow ng | anguage in Schedule C
of Stewart Title's March 14 revised Commtnment® strongly supports
its position:

Bot h Purchaser, Seller and we have been infornmed that

t he access easenent abutting the property and

continuing to the dedicated road is different on the

ground than as set forth in the original easenent grant

of which both are reflected on the current survey.

Therefore, prior to closing we nmust be furnished with

an easenent agreenent that defines the easenent as it

exists on the ground, in recordable formto be executed

by the fee estate owner of which the easenent tract

traverses and to be also joined in by any |ienhol der,

i f any.

Coastal interprets this language to require that Atkem x fix the
easenent problem (i.e., submt recordable docunents that defined
the easenent as it actually existed) in order for a policy to

i ssue. Because Atkem x was required under section 7.2(c) to
ensure that Stewart Title was prepared to issue a policy, its
failure to provide the title conpany with the required evidence
of legal right of access resulted inits failure to fulfill its
contractual obligations. WMreover, because the above | anguage
was | ocated in Schedule C of the revised Title Comm tnent, and
not in Schedul e B, Coastal contends that the easenent probl em was

not a Permtted Exception under the Pasadena Purchase Agreenent.

5 The revised Conmi tnent again contained three Schedul es
(A, B, and C. There were seventeen itens |isted on Schedule B
(down fromtwenty), and nine itens on Schedule C (up from eight).
The | egal description of the property given on Schedule A
i ncluded reference to recorded easenents.
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The district court agreed with Coastal that Atkem x was
obligated to fix the easenent problem before Coastal was required
to pay Atkem x anything. Qur review of the Pasadena Purchase
Agreenent, as anended, causes us to conclude that the district

court erred in so deciding.

3. Perm tted Exceptions Under the Pasadena Purchase Agreenent

We cannot accept Coastal’s interpretation of the Pasadena
Purchase Agreenent, as anended, and of Stewart Title s docunents.
Contrary to what Coastal urges, language in the Stewart Title’s
revised Commtnent for Title Insurance does not support its
contention that the title conpany required Atkemx to fix the
easenent problemprior to closing in order for the policy to
issue. The pre-printed portion of Schedule C clearly states the
inplication of Atkem x’s failure to neet the |listed requirenent
by fixing the easenent problemprior to closing: The easenent at
i ssue woul d be described on Schedul e B and exi st as an exception
to coverage. Thus, the policy would issue, but would issue with
the additional exception. This is consistent wth Stewart
Title’s March 15 fax to both parties of revised Schedules A and B
(but no Schedule C), with Schedule B now including reference to
t he easenent probl em

Because Stewart Title did not require that Atkem x fix the

easenent problemin order for a policy to issue, Coastal nust
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find support in the Pasadena Purchase Agreenent, as anended, for
its argunment that Atkem x was nonethel ess required to correct the
problem As noted above, Atkem x was obligated under

section 7.2(c) to ensure that Stewart Title was prepared to issue
a policy “insuring [Coastal] that fee title to the Property [was]
vested in [Coastal] subject only to the Permtted Exceptions.”
Coastal argues that it never agreed to allow Atkem x to obtain
title insurance that included the easenent problem as an
exception. The dispute between the parties thus reduces to the
question of whether Coastal agreed to such a policy.

In order to evaluate Coastal’s contentions regardi ng the
nature of the title insurance policy it agreed to accept, we nust
keep in m nd the purpose of such policies, and in particul ar,
what a conpany such as Stewart Title agrees to when it issues an
i nsurance policy. The Tenth Grcuit, evaluating a clai mof
breach of a title insurance policy, provided the foll ow ng
description of the purpose, and limtations, of such policies:

Title insurance is nerely a contract to indemify the

insured for any losses incurred as a result of later

found defects in title. Title insurance does not

insure the value of the subject property; it insures

only that the title to such property is unencunbered by
unknown |iens, easenents, and the |ike which m ght

affect the property’s value. |In other words, a title
i nsurance policy is not anal ogous to a warranty of
title found in a deed which is breached, if at all, at

the tinme it i s made.

First Fed. Sav. & Loan Ass’'n v. Transanerica Title Ins. Co., 19

F.3d 528, 530 (10th G r. 1994)(citations omtted); see also
Youngbl ood v. Lawers Title Ins. Corp., 923 F.2d 161, 163 n.2

(11th Cr. 1991)(“‘[A] title insurance policy is not an agreenent
18



to guarantee the state of title, but is, rather, an agreenent to

indemmify the policy holder.’”” (quoting D. BARLOWBURKE, JR., LAWOF

TITLE I NSURANCE, § 1.3.1. at 18 (1986))); Martinka v. Commpbnweal th

Land Title Ins. Co., 836 S.W2d 773, 777-78 (Tex. App. 1992, wit

deni ed) (describing |aw governing the title insurance business).
Understanding that a title insurance policy does not operate to
warrant title, but instead indemifies the insured if
subsequent |y discovered title defects result in |osses, we can
now eval uate Coastal’s cl ai ns.

Coastal argues that because the easenent problem was not
listed in Schedule B of Stewart Title’'s Commtnent prior to March
15, it did not agree to allow the problemto be excepted froma
title insurance policy. This would be a stronger argunment were
it not the case that the appearance in title insurance docunents
of a listed exception was not required in order for a problemto
be considered a Permtted Exception under the Pasadena Purchase
Agreenment. Section 4.1 provides three avenues for the creation
of a Permtted Exception, only one of which deals with exceptions
listed by Stewart Title. Coastal could, through operation of
section 1.2(d), approve, or be deened to have approved, title
exceptions listed in the Stewart Title's Prelimnary Report.
Coastal’s argunent focuses on this avenue. However, Permtted
Exceptions could also be “title exceptions shown by a correct
survey of the Property or a physical inspection of the Property.”

Finally, Permtted Exceptions include “any other matters created,
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permtted or approved by Buyer” (enphasis added).® Under section
9.5 of the Pasadena Purchase Agreenent, “[t]he words ‘approval,
‘consent’ and ‘notice’ shall be deened to be preceded by the word
‘witten.’”” Thus, witten approval was required.

Coastal maintains no such approval was given. It is clear,
however, that Coastal entered into certain agreenents pertaining
to the easenent problemwhen it executed the Letter Agreenent of
February 10. On that date, Coastal knew of the easenent problem
Fromthe Title Commtnent dated January 17, it also had notice
that Stewart Title would Iist access-related problens as an
exception if it was not supplied wth evidence of |legal right of
access to and from Pasadena. Finally, prior to entering into the
Letter Agreenent on February 10, Coastal had the ability, via

section 1.2(a),’ to term nate the Pasadena Purchase Agreenent by

6 “Cther matters” would cover access issues regardl ess of
whet her those issues were considered defects in title, per se.
See LEE R Russ, CoucH oN I NSURANCE ch. 159, at 78 (3d ed. 1998)
(“Ability to access a parcel of real estate . . . is not
technically a ‘defect’ in the title of the property.”).

” Section 1.2(a) provides that:

Buyer shall, in good faith and with diligence, at
Buyer’ s expense, review and investigate the physi cal
and environnental condition of the Property, the
character, quality and general utility of the Property,
the zoning, |and use, environnental and buil ding

requi renents and restrictions applicable to the
Property, and the state of title to the Property.

Buyer shall determ ne whether or not the Property is
acceptable to Buyer within the Property Approval
Period. If, during the Property Approval Period, Buyer
determ nes that the Property is not acceptabl e, Buyer
shal |l have the right, by giving notice to Seller on or
before the |last day of the Property Approval Period, to
termnate this Agreenent.
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sinply giving Atkem x witten notice. Nonetheless, Coastal
executed the Letter Agreenent. In it, Coastal allowed Atkemx to
tender a docunents that quitclained its recorded easenent rights
and waived its rights to term nate the Pasadena Purchase
Agreenent through the procedures established in sections 1.2(a)
and 1.2(d) of that Agreenent.?®

We find that by agreeing to the terns of the Letter
Agreenent, Coastal approved, in witing, Atkem x’s option to
arrive at closing wthout evidence that it had |egal right of
access to and from Pasadena, and thereby made t he easenent
problema Permtted Exception under the third of section 4.1's
means of creating such exceptions. Section 4.1 speaks to the
formof the Gant Deed that Atkemi x was to tender; the Letter
Agreenent allows Atkem x to tender docunents in the form of
exhibits attached to it. Those exhibits included new | anguage
quitclaimng Atkem x’ s recorded easenent rights. Coastal
therefore agreed, in witing, to allow Atkem x to tender fee
title to Pasadena, wth the exception of its recorded easenent

rights, which Atkem x could quitclaim

The Property Approval Period ran from Cctober 7, 1994 to March 1
1995.

8 Because the Letter Agreenment expressly stated that
Coastal waived its termnation rights under sections 1.2(a) and
1.2(d) of the Pasadena Purchase Agreenent, we find the district
court’s conclusion that “[a]ny preexisting right Coastal had
under the original Pasadena Purchase Agreenent to termnate the
deal if Atkem x failed to obtain |egal access to the Pasadena
property by the tinme of closing was not wai ved by Coastal’s
execution of the Letter Agreenent” in error.
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In addition, Coastal’s waiver of rights under section 1.2(d)
meant that it would no | onger have the ability to termnate if
Stewart Title included the easenent problem (or any other title
exception) in any revised docunent submtted to the parties prior
to February 27. Although section 1.2(d) required sone action on
the Atkem x’s part to trigger Coastal’s termnation rights, this
was not the case under section 1.2(a). That section gave Coast al
the ability to termnate the agreenent for virtually any reason
by nmerely submtting witten notice to Atkemx. [If it did so,

t he Pasadena Purchase Agreenent provided that the $50, 000
deposit, plus interest, would be returned to Coastal. Rather
than exercising its option to term nate the Agreenent under
section 1.2(a), Coastal agreed to waive that option. The effect
of this was to deemthe property, with a quitclaimof recorded
easenent rights, “acceptable.”

Because the | ack of evidence of |egal access to and from
Pasadena was a Permtted Exception under section 4.1, it was al so
a Permtted Exception under section 7.2(c). In this way, Coastal

all owed Atkem x to not fix the easenent probl em and nonet hel ess

fulfill its obligations under section 7.2(c) by ensuring that
Stewart Title was “prepared to issue . . . a policy of title
insurance . . . insuring Buyer that fee title to the Property is
vested in Buyer subject only to the Permtted Exceptions.” Once

Coastal agreed to allow Atkem x to quitclaimits recorded
easenent rights, it could not expect that Stewart Title would

issue a policy that insured fee title to the easenent, free of
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defects, in Coastal. As we said earlier, a title insurance
conpany cannot reasonably be expected to respond to a quitclaim
by insuring good and narketable title in the buyer.

This interpretation of the Pasadena Purchase Agreenent, as
anended, al so prevents us fromhaving to render portions of the

Letter Agreenent neani ngless. See Balandran v. Safeco Ins. Co.

of Am, 972 S.W2d 738, 741 (Tex. 1998); R & P Enters., 596

S.W2d at 519 (“[T]he Court wll exam ne and consider the entire
instrunment so that none of the provisions will be rendered
meani ngl ess.”). Coastal’s basic argunent is that, despite
paragraph 2(c)(i)’s language allow ng Atkem x to tender docunents
that quitclainmed its easenent rights, i.e. allowing Atkem x to
not fix the easenent problem Atkem x was nonet hel ess obli gated
under paragraph 2(c)(ii) to fix the easenent problem
Interpreting paragraph 2(c)(ii) in the manner Coastal urges woul d
render neani ngl ess | anguage i n paragraph 2(c) (i) that provides
Atkem x with options regarding the formof docunments it could
tender at cl osing.

Once Atkem x tendered the docunents allowed under the Letter
Agreenent and ensured that Stewart Title was willing to issue
title insurance subject only to Permtted Exceptions, Coastal had
the option of closing on Pasadena or not closing. |If it chose
the latter option, it was obligated to pay an additional
$150, 000. There were no other options. It had waived all its
rights to term nate the Pasadena Purchase Agreenent on February

10, and even if that had not occurred, the operative deadline for
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termnating the agreenent, March 1, had passed. 1In failing to
cl ose or pay, Coastal breached the Pasadena Purchase Agreenent,
as anended. The district court erred in concluding otherw se.
The district court also erred in concluding that the “pay or
cl ose” provision within the Letter Agreenent was unenforceabl e
because it was not supported by consideration. It is clear from
the Letter Agreenent itself and the circunstances surrounding its
execution that the provision does not fail for |ack of
consideration. The “pay or close” provision was introduced with
| anguage expressly conditioning the section’s terns on Atkem x’ s
sale of Greens Bayou to Coastal. Thus, Atkem x agreed to all ow
Greens Bayou to close prior to Pasadena.® 1In addition, under the
ternms of the “pay or close” provision, Coastal retained the right
to choose not to close even if Atkem x had fixed the easenent
problem Atkem x agreed that it would have “no recourse agai nst
Coastal or its assets (other than collection of the above-
descri bed $200, 000 in |iqui dated damages) for failing to
consummat e the purchase of the Pasadena Property” and expressly

wai ved its rights of specific performance and to an action for

® The court bel ow nay have based its conclusion in part on
the m splacenent, within the G eens Bayou Purchase Agreenent, of
| anguage tying the Greens Bayou closing to that of Pasadena.
Rat her than being included anong the conditions that Seller could
requi re as conditions precedent, the paragraph was placed within
the section listing itens that the Buyer could require as
condi tions precedent. The |anguage of the m spl aced paragraph
denonstrates the mstake: It talks entirely of Buyer’s
obligations, using the phrase “Buyer shall.” Under the
circunstances, it would be clear error to find that the parties
intended to allow Coastal to waive the prior closing on Pasadena,
as would be the case if the paragraph was interpreted as being
part of the section listing obligations on the part of Atkem x.
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danmages ot her than the $200,000 (and reasonabl e attorney fees).
Thus, the provision was supported by consideration and the

district court erred in concluding otherw se.

V. ATTORNEY FEES
In light of our conclusions above, we nust al so reverse the
portion of |lower court’s judgnent awardi ng Coastal attorney fees.
We remand the issue of Atkem x’s attorney fees, which, consistent

wth the Letter Agreenent, it al so seeks.

V. CONCLUSI ON
For the reasons above, we REVERSE the district court’s
judgnent as it pertains to Atkem x and Coastal, and REMAND f or
determ nation of attorney fees to be awarded Atkem x and for
entry of judgnent not inconsistent with this opinion. Coastal

shal | bear the costs of this appeal.
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