IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-10890

STEVEN DWAYNE JONES,
Peti ti oner- Appel | ant,
ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.
Appeal fromthe United States District Court
for the Northern District of Texas

USDC No. 3:97-CV-1042-X

May 28, 1999

Bef ore POLI TZ, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

St even Dwayne Jones, Texas prisoner #568611, seeks a
certificate of appealability (COA) to appeal fromthe dismssa
of his habeas corpus application as tine-barred. W previously
remanded Jones’s case to the district court for the limted
pur pose of determ ning when Jones tendered his habeas application
to prison officials for mailing. The district court has made the
requi site finding and has returned the case to us. Jones’s COA

motion i s GRANTED.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Jones’ s habeas application was filed on April 11, 1997, the
date that he tendered the application to prison officials for
mai ling, Spotville v. Cain, 149 F.3d 374, 378 (5th Cr. 1998),
wthin the one-year period fromApril 24, 1996, in which Jones
could file the application. See Flanagan v. Johnson, 154 F.3d
196, 201 (5th Cr. 1998); 28 U . S.C. 8§ 2244(d)(1). Jones’s habeas
application therefore was not tine-barred. Accordingly, the
j udgnent dism ssing Jones’s application is vacated and his case
is remanded for further proceedings. See Witehead v. Johnson,
157 F.3d 384, 388 (5th Gr. 1998).

VACATED AND REMANDED



