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FORESTTEN G CHERRY
Petiti oner,

VERSUS

NATI ONAL TRANSPORTATI ON SAFETY BOARD and
FEDERAL AVI ATI ON ADM NI STRATI ON,
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(NTSB EA- 13279)

January 9, 1996
Before JOLLY, DAVIS, and EMLIO M GARZA, Circuit Judges.

PER CURI AM *

Pursuant to 49 U S.C. 88 44709(f) and 46110(a) (1994),1
appellant seeks review of an order of the NISB suspending
respondent's private pilot certificate for 30 days. W affirm

Cherry's primary challenge on appeal is that the NTSB acted
arbitrarily and capriciously in reversing the ALJ's findi ngs based
on a credibility determ nation. This Court wll set aside an
action by the NTSB if it is "arbitrary, capricious, an abuse of

di scretion, or otherwise not in accordance with law." 5 U S. C. §

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.

'Formerly 49 U.S.C. 88 1429(a) and 1486(a).



706(2)(A); Mranda v. N.T.S.B., 866 F.2d 805 (5th Gir. 1989). The

Board has plenary review of an ALJ's ruling and is the ultimte

finder of fact, even as to credibility. Chirino v. NTSB, 849 F.2d

1525, 1532 (D.C.Gr. 1988) But, the Board's own policies dictate
that an ALJ's credibility determnation will not be disturbed
unl ess the ALJ acted arbitrarily and capriciously, there exists a
conpelling reason to overturn or a clear error, the testinony is

inherently incredible, or the decision is not supported by the

wei ght of the evidence. See Chirino, at 1530.

In this case, the Board found that the ALJ's decision was
"fatally fl awed" by an error of fact that two flights had occurred.
The two flights in the original conplaint referred to the flight to
the farmand the flight fromthe farm-- not two separate flights
to the farm The determnation of this case rested on a
credibility determnation of two w tnesses, M. Cherry and M.
Davis, the ~caretaker of the horses, of the circunstances
surroundi ng the takeoff of the helicopter. The ALJ essentially
rejected M. Davis' testinony on the basis that Ms. Cherry would

have not flown back a second tine if his version were correct.?

2 After hearing all the testinony, the ALJ believed M.
Cherry's version and reasoned:

Sort of as a factor that turns this around for me and not
really turns it around, the Adm nistrator has the burden of
establishing these allegations by [a] preponderance of the
evi dence. And preponderance of the evidence neans . . . that
evi dence whi ch seens nore probably true than not true. And if
M. Davis had advised these fol ks that they had injured sone
horses with the noise of the helicopter, that there was a
continuing problem that they shouldn't takeoff or that they
had better go talk to the owners, because they are responsibl e
for it, they wouldn't have fl own back that day. Like |I said,
there hasn't been any testinony except an adm ssion that they
did cone back a second tine. And you know, | am convi nced
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Thus the Board made a reasonable conclusion based on the
record and found a conpelling reason, a clear error, to overturn
the ALJ's credibility ruling. The Board did not act arbitrarily
and capriciously or outside its own policy. W affirmits action.

Ms. Cherry al so contends that the NTSB erred in finding that
the takeoff of the helicopter was in violation of FAR 91.13(a).
"As long as the findings of fact of the Board are supported by

substanti al evidence, they nust be affirnmed."” Wolsey v. NTSB, 993

F.2d 516, 521 n.16 (5th Gr. 1993); King v. NTSB, 766 F.2d 200, 203
(5th Gr. 1985). However, when the Board has rejected credibility
determnations of the ALJ, the Court subjects the record to
particul ar scrutiny. "Review is heightened not because the
standard differs but because evidence supporting a conclusion is
likely to be |ess substantial when the ALJ's conclusion differs

fromthat of the agency." Pennzoil Co. v. FERC 789 F.2d 1128,

1135 (5th Gr. 1986); Ward v. NLRB, 462 F.2d 8, 12 (5th Cr. 1972).

In this case, even though the Board found fromthe ALJ's oral
decision that he credited Ms. Cherry's testinony over M. Davis

because he believed she had fl own back a second tine, the Board's

that there was [not] a problem or they wouldn't conme back that
second tine. So, | don't find that there was carel ess or reckl ess
operation when the aircraft took off.

Also, later the ALJ stated that the Adm nistrator had not
est abl i shed carel essness and reckl essness by a preponderance of the
evi dence and di sm ssed the suspension, and agai n reasoned:

But | believe that if that problem|[the injured horse], even
after it was identified, had not been solved, these folks
woul d not have fl own back over there that day. And so | think
the Admnistrator's evidence has not established by a
preponderance of the evidence, reckl ess and careless
oper ati on.



own credibility assessnent nust be supported by evidence in the
record.

The Board found that Ms. Cherry was, or should have been, on
notice after the landing that there were horses in the area, horses
had been injured upon her |anding, and horses coul d be spooked by
hel i copter operations. The Board concluded that Ms. Cherry should
have investigated before takeoff. The Board believed M. Davis'
testinony, finding his actions nore reasonable under the
circunst ances and his testinony corroborated by others. M. Kurtz,

an i ndependent bystander, reported that the horses were spooked by

the landing of the helicopter. The injuries to the horses were
corroborated by the horse owner and vet bills. Ms. Cherry had
testified to knowing of at |east one injured horse. G ven Ms.

Cherry's part ininjuring the horses, the Board found unlikely M.
Cherry's testinmony that M. Davis would cheerfully invite her to
return and tell her it was fine for her to |eave. The Board's
finding is supported by substantial record evidence. The order of
the NTSB is therefore

AFFI RVED.



