IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50497
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
KI M ALLEN SAUNDERS,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas
(A-91-CR-79)

May 21, 1996
Before JOLLY, JONES, and STEWART, Crcuit Judges.
PER CURI AM *

Kim Al |l en Saunders appeals the district court's denial of his
motion for a reduction of sentence pursuant to 18 US C 8§
3582(c)(2) and U.S.S.G § 1B1.10. W affirm

Pursuant to a plea agreenent, Saunders pleaded qguilty to
conspiracy to possess net hanphetamne with the intent to distribute
inviolation of 21 U S.C. § 846. He was sentenced to 110 nonths in

prison, five years' supervised release, and a $50 special

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



assessnent. This sentence constituted a significant downward
departure of four levels from Saunders's original sentencing range
under the United States Sentencing Guidelines ("U S.S.G" or the
"Q@ui del i nes"). The governnent requested the initial sentence
reduction under U S S.G § 5KI1.1(a) because of Saunders's post-
arrest cooperation. Saunders later petitioned the court for a
reduction of sentence pursuant to Amendnent 484 to the Quideli nes.
Thi s anendnent nodified the procedure for cal cul ating the quantity
of met hanphetam ne used in establishing base offense |evels. See
US S G 8§ 2DL.1. In an order dated June 9, 1995 (the "Order"),

the district judge deni ed Saunders's notion w thout a hearing.



Relying on 18 U S.C 8§ 3582(c)(2)! and U S.S.G § 1B1.10,?2
Saunders argues on appeal that the district court abused its
di scretion because the court (1) failed to consider the sentence
that it woul d have i nposed had Amendnent 484 to the Qui deli nes been
in effect at the tinme of Saunders's sentencing; and (2) did not

hold a hearing to determne the exact anount of phenyl acetone

1Section 3582(c)(2) provides in pertinent part:

(c) Modification of an inposed term of inprisonnent.

(2) in the case of a defendant who has been sentenced to
a termof inprisonnent based on a sentencing range that
has subsequently been lowered . . . the court nay reduce
the termof inprisonnent, after considering the factors
set forth in section 3553(a) to the extent that they are
applicable, if such a reduction is consistent wth
applicable policy statenents issued by the Sentencing
Comm ssi on.

18 U.S.C. § 3582(c)(2).
2U0.S.S.G § 1B1.10 provides in pertinent part:

8§ 1B1.10. Retroactivity of Anmended Guideline Range (Policy
St at enent)

(a) Where a defendant is serving a term of
i nprisonnment, and t he gui deline range applicable to
t hat defendant has subsequently been |lowered as a
result of an amendnent to the Cuidelines Mnual
a reduction in the defendant's termof inprisonnent
is authorized under 18 U . S.C. 8§ 3582(c)(2). ... (b)
In determ ni ng whether, and to what extent, a
reduction in sentence is warranted for a defendant eligible for
consideration under 18 U S.C. § 3582(c)(2), the court should
consider the sentence that it wuld have inposed had the
anendnent (s) to the guidelines ... been in effect at the tinme the
def endant was sent enced.

U S S G § 1B1.10.



("P2P") present in the controlled substance that was seized from
Saunders, which the court shoul d have done to determ ne the proper
sentence under Amendnent 484.

The deci sion to reduce a sentence under 18 U S. C. § 3582(c)(2)
is discretionary, and we therefore review the district court's

decision only for an abuse of that discretion. United States v.

Shaw, 30 F.3d 26, 28 (5th Cr. 1994). Qur review of this record
reveal s no such abuse.

Qur court has previously explained that section 3582(c)(2)
permts a district court to reduce a defendant's sentence where the
termof inprisonment was originally based on a Gui deline range that
was subsequently |owered, and where the reduction would be
consistent with the applicable policy statenents in the CGuidelines.

United States v. Towe, 26 F.3d 614, 616 (5th Cr. 1994). The

statute also directs the district court to consider the factors
enunerated in 18 U S.C. § 3553(a), which include: the nature and
the ~circunstances of the offense and the  history and
characteristics of the defendant; the need for the sentence i nposed
to reflect the seriousness of the offense and to protect the public
from further crimes of the defendant; the kinds of sentences
avai |l abl e; any pertinent Cuidelines policy statenent; and the need
to avoid unwarranted sentencing disparities anong defendants with
simlar records found guilty of simlar conduct. 18 U S.C 8§

3553(a); United States v. Witebird, 55 F.3d 1007, 1009 (5th Cr

1995). CQur court has further explained that Amendnent 484 of the



CGuidelines effectively reduced certain sentencing ranges by
excluding froma controll ed substance's wei ght those substances,
such as waste water, that nmust be separated out before the drug can

be used. United States v. Bergnan, No. 94-20878, slip op. at 2

(5th CGr. Sept. 20, 1995); see also Arendnent 484, U S. S.G App. C
(1995); U.S.S.G 8§ 2D1.1, comment (n.1) (1995).

Nei ther the district court inits Order nor the governnent on
appeal dispute Saunders's eligibility for a reduction of sentence
under Amendnent 484. Indeed, the district court's Order expressly
acknowl edges Saunders's argunent for a sentence reduction under
Amendnent 484. The district court, however, declined to exercise
its discretion to reduce Saunders's sentence in the light of its
application of the section 3553(a) factors to the facts of
Saunders's case. After performng a factual inquiry that included
a review of the presentence investigation report and the conplete
record of this case, the district court specifically noted that
Saunders was an organi zer of a mmjor drug conspiracy, that he had
prior crimnal convictions for possession of nethanphetam ne and
that previous judicial intervention had had little effect wupon
Saunders's crimnal activities. The district court concluded that
a reduction of Saunders's sentence would m nimze the seriousness
of his offense and that the original sentence was necessary to
pronote respect for the law, to provide just punishnent for the

of fense, to afford adequate deterrence to crimnal conduct and to



protect the public fromfurther crinmes that mght be conmtted by
Saunder s.

W agree with the district court that on this record the
section 3553(a) factors conpel a conclusion that no reduction is
warranted in Saunders's case. We are further persuaded, in the
light of these conpelling factors, that a hearing to determ ne the
actual anount of P2P contained in the seized substance and a
recal cul ati on of Saunders's sentence under the new Cui delines woul d
be a neani ngl ess exercise and would serve no purpose consistent
wth the overall goals and policies of the Quidelines. Even if
such a hearing were to result in a determnation that Saunders's
base | evel under Anmendnent 484 would be lower than the reduced
sentence that he originally received, the district court would
still be required under section 3582(c)(2) to consider the
appl i cabl e section 3553(a) factors. Thus, based on the district
court's assunption that Saunders was eligible for a reduction in
hi s sentence under Anmendnent 484 and based on the section 3553(a)
factors that it has already articulated inits Order, the district
court would justifiably decline to reduce Saunders's sentence
notwi thstanding the results of a hearing or a sentence

recal cul ation.?3

3Qur hol di ng today does not contravene our holding in a prior
unpubl i shed opinion, United States v. Bergnman, No. 94-20878, slip
op. (5th Gr. Sept. 20, 1995). I n Bergman, we remanded to the
district court for a determnation of the actual anmount of P2P
present in the controlled substance that was seized from the
def endant because the actual anmount was in doubt and that anount




The district court's judgnent is therefore

AFFI RMED

had been the primary factor in determ ning the defendant's sentence
range. On the facts of the Bergman case, we held that it was an
abuse of discretion to deny a section 3582(c)(2) notion wthout
further factual inquiry. [d. at 3. Unlike Bergman, the district
court in this case acknow edged Saunders's argunent that the actual
anount of P2P was in doubt and then proceeded to perform the
necessary factual inquiry. The district court reviewed Saunders's
entire record and anal yzed the rel evant statutory factors listed in
18 U.S.C. 8§ 3553(a). The district court's factual inquiry and
resulting legal conclusions clearly support its decision to deny
any further reduction of Saunders's sentence.



