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PER CURIAM:*

A jury convicted Lawson Parker and his codefendant, Pierre

Parsee, of conspiring to possess with intent to distribute cocaine,

possessing cocaine with intent to distribute, and using and
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carrying a firearm during and in relation to the drug trafficking

offense in violation of 18 U.S.C. §924(c).  Parker argues that the

evidence was insufficient to support his conviction for using and

carrying a firearm.  

The record reveals that the gun was found on the rear

floorboard of the vehicle driven by Parker and that the gun was

within Parker’s reach.  In Bailey v. United States,1 the Supreme

Court considered whether the concealment of a gun “nearby to be at

the ready for an imminent confrontation” could be the “use” of a

firearm under §924(c).2  The Supreme Court concluded that “‘use’

cannot extend to encompass this action”.3  Applying Bailey, this

court has found that mere presence of a gun on the floorboard of a

vehicle does not constitute “use” under §924(c).4  Accordingly, the

evidence does not support a jury finding that Parker “used” a

firearm under §924(c).

Although the evidence was insufficient to establish “use”

under the statute, the indictment charged Parker with both use and

carrying a firearm.  Clearly, the evidence is sufficient to support

a jury finding that Parker “carried” a firearm for the purposes of
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the statute.5   However, because the jury may have rendered a

guilty verdict on this count based on the liberal pre-Bailey

instructions regarding “use” of a firearm, we must REVERSE Parker’s

conviction under 18 U.S.C. §924(c) and REMAND this case.6  The

Government may retry Count 3 on the “carrying” theory only.


