UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60272
Summary Cal endar

JACK E. SM TH,
Pl ai ntiff-Appellant,
vVer sus

LAKE LI NDSEY, Superintendent,
ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(93-CVv-782)

(May 18, 1995)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM !

Jack E. Smth, pro se and in forma pauperis, appeals the
dismssal of his 42 US C 8§ 1983 civil rights action against
M ssi ssippi prison officials. W AFFIRM

| .

In Decenber 1993, Smth, an inmte at the Rankin County

Correctional Facility, filed a civil rights action alleging that

prison officials violated his constitutional rights by (1) housing

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



himin a roomwth inadequate ventilation; (2) subjecting himto
"l ock down" without a valid reason; (3) denying hi madequate access
tothe lawlibrary and religi ous services; (4) denying hima state-
created liberty interest in his custody status; and (5) denying him
adequat e opportunity for exercise and access to a security officer.
In an anmended conplaint, Smth added the prison law library
director as a defendant, and asserted that the denial of adequate
and tinely access tothe lawlibrary constituted sex discrimnation
because he is assigned to a wonen's correctional facility and does
not have the sane privileges as the fermale inmates. And, in a
suppl enental conplaint, Smth added an enployee of the innate
canteen as a defendant; he alleged that his constitutional rights
were violated by (1) the canteen's practice of charging double
sales tax on his purchases, (2) inadequate access to the |aw
l'ibrary during Decenber 1993 and January 1994, and (3) transporta-
tion of inmates to the hospital because the van was overcrowded and
did not have seatbelts or liability insurance. The defendants were
served wth process and answered, asserting res judicata as an
affirmati ve def ense.

At an omni bus hearing in March 1994, the parties agreed to
proceed before a magi strate judge. Smith conceded at the hearing
that, wth the exception of his sales tax and sex discrimnation
clains, he had litigated all of the clains raised in the instant
action in a prior state court action which had been dism ssed as

frivolous; he inforned the nagi strate judge that he did not appeal



because he could not afford the $100 filing fee.? At the
conclusion of the hearing, the defendants noved for dism ssal of
the action on res judicata grounds.

In a nmenorandum opinion, the magistrate judge granted the
defendants' notion to dismss the clains which Smth conceded had
been previously litigated in state court, and dismssed Smth's
sales tax and sex discrimnation clains pursuant to 28 U S.C 8§
1915(d), because those clains "do not rise to the level of a
constitutional nature and do not have a basis in law or fact".

.

Smth contends that his consent to proceed before the
magi strate judge is invalid, and that the magi strate judge erred by
di sm ssing his clains.

A

Smth asserts that he was induced into agreeing to allow a
magi strate judge to conduct the proceedi ngs based on the nagi strate
judge's prom se that another hearing would be conducted so that
Smth mght develop his case further through testinony from
W t nesses; he asks "to wthdraw his agreenent wiwth [the magi strate
judge] so the Chief Justice can handle the case".

"Upon the consent of the parties, a full-tine United States

magi strate judge ... may conduct any or all proceedings in a jury

2 The order setting the omibus hearing stated that it would
operate as a Spears hearing (see Spears v. MCotter, 766 F.2d 179
(5th Gr. 1985)), and/or a scheduling, discovery, status, or
pretrial conference. The order stated further that the court would
consi der outstanding notions at the hearing, and that any notion
not then brought before the court woul d be deened abandoned.
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or nonjury civil matter and order the entry of judgnent in the
case, when specially designated to exercise such jurisdiction by
the district court or courts he serves." 28 U S.C 8 636(c)(1);
Mendes Junior Int'l Co. v. MV SCKAI MARU, 978 F.2d 920, 922 (5th
Cr. 1992). "[Clonsent to trial before a magi strate [judge] wai ves
the right to trial before an article Il judge". Carter v. Sea
Land Servs., Inc., 816 F.2d 1018, 1021 (5th Gr. 1987).

The court nust "take positive steps to ensure that the parties
understand their right to consent, and to protect the vol untariness
of that consent". ld. at 1020. "[When the magistrate [judge]
enters judgnment pursuant to 28 U.S.C. 8 636(c)(1), absence of the
appropriate consent and reference (or special designation) order
results in a lack of jurisdiction (or at |east fundanental error
that may be conpl ained of for the first tine on appeal)". Mendes,
978 F.2d at 924.

The hearing transcript does not support Smth's claimthat his
consent was involuntary or coerced, or that the magistrate judge
prom sed him anot her opportunity to present w tnesses to devel op
hi s case:

[ THE COURT] : The Magi strate Judges can try
your case if you and [the defendants] consent to it

.| f you consent to the Magistrates trying it,

you[ ve] got nine potential judges instead of six,
whi ch gives you a chance to get it heard a little
qui cker usually. Are you interested in consenting
to it being tried by any one of these nine judges
i ncluding the three Magi strates?

[ SM TH] : | don't care who tries it. Al |

want is to be fair. It doesn't nake any
di fference.



[ THE COURT]: You're satisfied with consenting
to the case being tried by one of the three
Magi strate Judges as well as the six District
Judges. | need you to sign right there?

[SMTH: Anybody. Anybody can try it.

Smth's m sunderstanding of the court's authority to dism ss
his conplaint wthout conducting another hearing does not
denonstrate that his consent was involuntary. Accordingly, there
is no basis for his request to withdraw it.

B

Smth contends that the magistrate judge erred by using res
judicata as a basis for dismssing his conplaint, asserting that
his state and federal clains are not identical. The application of
res judicata is an issue of |aw which we review de novo. E g.,
Schnueser v. Burkburnett Bank, 937 F.2d 1025, 1031 (5th Gr. 1991).
"[T]he Full Faith and Credit Act, 28 U . S.C. § 1738, requires us to
accord a state court judgnent the preclusive effect which it would
have under state law'. Schuster v. Mirtin, 861 F.2d 1369, 1371
(5th GCr. 1988). Under Mssissippi law, "res judicata precludes
all clains that were or could have been brought in the underlying
action". Mlntosh v. Johnson, 649 So. 2d 190, 192 (M ss. 1995).

The magistrate judge determned that "[o]n the face of the
conpl aint, confirnmed by his sworn testinony at the omni bus heari ng,
[ Smth] concedes that he has previously sued these defendants in
[state court in Mssissippi] conplaining of all the issues all eged
herein, except for the clains regarding sales tax and sexual
di scrimnation"; that the state court determned that all of the
clains were frivolous; and that Smth did not appeal that judgnent
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to the Mssissippi Suprenme Court. Smith cannot now, for the first
time on appeal, contradict his sworn adm ssion at the hearing that
his current clainms against the defendants are the sane as those
asserted in the prior state court action. Accordingly, the
magi strate judge correctly applied res judicata.

C.

Smth contends that the magi strate judge abused his discretion
by dismssing his sex discrimnation and sales tax clains as
frivol ous. Under 28 U S.C. 8§ 1915(d), a court may dismss a
conplaint filed in forma pauperis "if satisfied that the actionis
frivolous or nmalicious". 28 U S.C 8§ 1915(d). "A claimis
frivol ous under § 1915(d) only if it | acks an arguabl e basis either
inlaw or in fact." Parker v. Fort Wrth Police Dep't, 980 F.2d
1023, 1024 (5th Gr. 1993) (internal quotation marks and citation
omtted). We review 8 1915(d) dism ssals for abuse of discretion.
Denton v. Hernandez, 504 U. S. 25, 112 S. C. 1728, 1734 (1992).

At the hearing, Smth testified that the basis for his sex
discrimnation claimis that the female inmates are allowed to go
to the "big [grassy] outside yard", but the nmale i nnates have only
a "little [concrete] cubicle about half as big as a basketball
court” for recreation and exercise. In his appellate brief, Smth
mentions this claim in a single sentence, unsupported by any

citation to the record or any legal authorities.® H's sales tax

3 Smth reasserts two additional sex discrimnation clains
stated in his conplaint, based on inadequate access to the |aw
library and prison officials' denial of equal opportunities to nale
i nmat es housed at the wonen's facility. Because he did not present
these clains at the hearing, they need not be addressed. See Riley
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claimis simlarly unsupported. Al t hough "we construe pro se
[briefs] liberally, pro se litigants ... nust abide by the Federal
Rul es of Appellate Procedure". See United States v. WIkes, 20
F.3d 651, 653 (5th Gr. 1994). Those rules require "that the
appel l ant's argunent contain the reasons he deserves the requested
relief wwth citation to the authorities, statutes and parts of the
record relied on". Yohey v. Collins, 985 F.2d 222, 225 (5th Cr
1993) (internal quotation marks and citation omtted). By failing
to brief adequately his sex discrimnation and sales tax clains,
Sm th has abandoned them* |d. at 224-25.
L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

v. Collins, 828 F.2d 306, 307 (5th Cr. 1987) (clainms asserted at
a Spears hearing supersede those nmade in conplaint).

Smth asserts further that these sane acts constitute raci al
di scri m nati on. Because Smth did not raise these issues in the
district court, we decline to exercise our discretion to consider
them for the first tinme on appeal. See Hi ghlands Ins. Co. v
National Union Fire Ins. Co., 27 F.3d 1027, 1031-32 (5th Cr. 1994)
(applying, in civil case, plain error analysis of United States v.

Qano, _ US __ , 113 S. C. 1770 (1993)), cert. denied,
Uus _ , 115 S. C. 903 (1995).
4 Smth's notion to expedite the appeal is denied as noot.
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