IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60160

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JOHN W LLI AM RAY, SR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of Texas
(CR- M 93-020-1)

(February 7, 1995)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges:
PER CURI AM *

The defendant, John WIlliamRay, Sr., pled guilty to one count
of conspiracy to possess with intent to distribute nethanphetam ne.
The defendant's sentence was enhanced pursuant to U S.S.G § 4Bl1.1
(the career-offender provision). The applicability of section
4B1.1 under the circunstances was not clear at the tinme the
def endant was sentenced by the district court. After this appeal

was filed, this circuit decided that a conspiracy conviction was

* Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



not a "controll ed substance of fense" under section 4B1.1, and thus
could not trigger the career-offender enhancenent. United States
v. Bellazerius, 24 F.3d 698, 702 (5th Cr.), cert. denied, 115
S.C. 375 (1994). W nust VACATE defendant's sentence and REMAND

for resentencing, in light of this intervening opinion.



