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M A FI TE,
Pl ai ntiff-Appellant,
ver sus
AER MFG ,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92 CV 2486 P)

August 17, 1995

Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.
PER CURI AM *

Ma Fite appeals the grant of summary judgnent in favor
of AER Mg. in this case alleging sexual and racial harassnent and
discrimnation, and retaliation for filing an EEOCC conpl ai nt and/ or
wor kers conpensation cl ai ns. Finding no error in the district

court's judgnent, we affirm

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be published.



BACKGROUND

Fite was hired by AER, a Texas corporation engaged in the
remanufacturing of autonobile engines and parts, as an hourly
enpl oyee on or about April 30, 1990. On Septenber 10, 1991, she
recei ved her first witten notice of violation fromher supervisor,
Richard Gentry, for failing to apply herself to her work, failing
to arrive at work on tine, and failing to begin work imedi ately
upon arrival. The notice warned that if the lack of effort
continued, Fite's enploynent would be term nated. On Novenber 18
1991, Gentry issued a second witten notice conplaining of
inattentiveness and failure to follow instruction after the | ead-
man in Fite's departnment reported that she was ineffective and
requested her transfer. On Novenber 23, 1991, Fite was fired when
she arrived nore than two hours late for work w thout having
properly reported in.

Appellant filed a charge of racial discrimnation with
the Equal Enpl oynent Qpportunity Conmm ssion ("EEOC') on Novenber

18, 1991, during tinme off she was granted to see a conpany doctor.

After the EECC found inter alia ". . . that Wite and non-Wite
enpl oyees participated in exchanging racial/ethnic bantering all in
afriendly manner . . . not tolerated by conpany nanagenent," Fite

filed a pro se lawsuit on Novenber 30, 1992 setting forth three
distinct charges of racial discrimnation. Appel ant  first
contended that her Septenber 10 "wite-up" was racially notivated,
as a white co-worker was not witten up for also arriving |ate.

Next, Fite asserted, that despite having granted her earlier



requests for transfer, AER discrimnated against her on the basis
of race on or about Cctober 13, 1991 when it failed to consider her
for a part puller position in the Sal es Departnent but instead gave
the job to awhite fenale co-worker. Finally, appellant's original
petition and EEOC charge al so alleged that she was subjected to a
racially hostile work environnent.

Wth respect to Fite's hostile environnent claim she
all eged, and the summary judgnent evidence confirnms, that her
i mredi at e supervisor, Johnnie WIllians, as well as AER enpl oyees
Cl arence CGeary, Eddie Hardy, and Janes Foster, two of whom are
bl ack, comonly nmade use of racial slurs. Fite admts that no one
used such derogatory | anguage with respect to her, but it was used
in her presence, and the EEQCC found that appellant hersel f engaged
in the "bantering." Fite never reported the use of the racial
| anguage to her manager, Richard Gentry, but she did ask Geary to
stop using such |anguage in her presence. Ceary conplied, but
appel I ant now conpl ai ns that she continued to overhear hi mthrough
t he bat hroom wal | s.

On Cctober 22, 1993, Fite filed an anended petition with
t he assi stance of counsel and for the first tinme raised in court
clains of sexual harassnent, Title VII discharge violations, as
well as six newstate lawclains.? Specifically, Fite alleged that

co-workers J.T. Neal and Carence Ceary touched her in very

1 Appellant's state |law causes of action consisted of clainms of

negl i gent supervision, assault, invasion of privacy, intentional infliction of
enoti onal distress, wongful term nation under Article 8307c of the Texas Labor
Code, and vicarious liability. Vicarious liability was rejected by the district
court and, since Fite did not raise the issue on appeal, it has been waived.
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sexual ly of fensive ways, and CGeary and Johnnie WIllians told her
unwel cone stories of their sexual exploits. Fite reported Neal's
conduct to AER, which investigated the allegation and i ssued hima
notice of violation. Neal did not repeat his behavior after the
war ni ng. Li kewi se, Ceary stopped harassing appellant after she
asked himto stop his I ewd behavior. Fite states that she did not
report the Geary or WIlians incidents because she considered
Centry to be hostile toward her and she believed that she could
handl e the situation herself.
The district court granted sunmary judgnment on all of
Fite's clainms, both state and federal, and appellant has chosen to
appeal only her Title VII racial and sexual harassnent and
discrimnation clains and the Title VII and 8307c retaliation
clains. On appeal, Fite charges that the district court erred in
granting summary judgnent in favor of AER and in thus finding
neither procedural errors or no genuine issues of material fact
wWth respect to these clains.
DI SCUSSI ON
Fite contends that the district court's concl usion that
her sexual harassnent claimwas untinely filed in federal court and
does not "relate back" to her original enploynent discrimnation
claimwas in error. W disagree. Appellant was i ssued a Notice of
Right to Sue by the EEOCC on August 28, 1992, which expressly

informed her that she had ninety days in which to file suit in



federal court.? On Novenber 30, 1992, Fite filed her original
petition with no references to or allegations of any facts which
could give rise to a sexual harassnent claim It was not unti

al nost a year later on October 22, 1993, with the filing of the
anended petition, that Fite first nmade AER aware of her sexua
harassment conplaint.® She argues, however, that under Federa
Rul e of Cvil Procedure 15(c), appell ee shoul d have adequat el y been
put on notice of sexual harassnent clainms as they "arose out of the
conduct, transaction, or occurrence set forth in the origina
pl eading.” In support of this position, Fite cites this court's

decisionin EDCv. Conner, 20 F.3d 1376, 1385 (5th Cr. 1994). W

note, however, |anguage from the sanme opinion which states, "an
anended pleading will not relate back if it asserts new or distinct

conduct, transactions, or occurrences as the basis for relief."”

Id. at 1386. Sexual m sconduct is not the sane as racial
m sconduct . They are two distinct behaviors which cannot be
equated in the manner Fite contends. Nor are Fite's other

citations, which hold that Title VIl clains can relate back to §
1981 clains (and vice-versa), persuasive; Title VI| and § 1981 are
not distinct occurrences or activities, as is the case here, but

di stinct nethods of making oftentines the sane claim See Wat ki ns

v. Lujan, 922 F.2d 261 (5th cir. 1991); Caldwell v. Martin Marietta

2 W note that appellant, even allowi ng the three-days mailing period
prescribed by Federal Rule of Cvil Procedure 6(e), waited to file her conplaint on
the ninety-first day presunably because the ninetieth day fell on a Sunday. Such
delay i s not encouraged

s The district court's determnation that Fite adequately exhausted her

adnmi nistrative remedies with respect to her sexual harassnment and discrimnation
claims is also correct.
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Corp., 632 F.2d 1184 (5th Cr. 1980). Accordingly, the relevant
test for relation-back in this situation is whether the original
conpl ai nt apprised AER of the sexual harassnent and discrimnation

cl ai ms. MG egor v. Louisiana State Univ. Bd. of Sup'rs., 3 F.3d

850, 864 (5th Cr. 1993). Here, nothing in Fite's original filing
coul d concei vably have put AER on notice of such allegations, and,
therefore, dism ssal of Fite's untinely sexual harassnent clai mwas
pr oper .

Fite next contends that the grant of summary judgnent on
her clai mof racial harassnent was i nproper because AER was eit her
actually or constructively aware of such conduct, and the
harassnment was sufficiently pervasive to be actionable under Title
VI1.4 There are two theories under which a corporate enployer can
be held liable for hostile work environment harassnent. First,
where the harasser is the plaintiff's enployer, or an agent of the
enpl oyer who controls the terns and conditions of enploynent, the
enployer is directly liable for the harassnent. Nash .

El ectrospace System Inc., 9 F.3d 401, 404 (5th Gr. 1993).

Second, where the hostile work environnent is created by a person
such as a co-worker, the enployer nmay be held liable if it can be
established that the enployer knew or should have known of the
harassnment and failed to take pronpt renedial action. |d. Fite

hints at both theories of liability.

4 Fite additionally contends that AER should be held liable as a result

of the conpany's inadequate sexual and racial harassnment and discrim nation policy.
This court, however, will not hear arguments presented for the first tinme at the
appel late level. Stanley Educ. Methods v. Becker C. P. A Review, 539 F.2d 393, 394
(5th Gr. 1976).




Wile Fite readily admts that she never inforned
managenent of her harassnent conplaints, she argues that AER is
liable as Johnnie WIlians, her immedi ate supervisor (now dead),
participated in the use of racial and derogatory |anguage. This
attenpt at inputing liability upon AER fails, however, as no
evidence is proffered or exists which would show Wllians was in a
position to control the terns and condition of Fite's enpl oynent.
To the contrary, the record indicates that Wllianms did not set
conpany policy, did not hire, fire or pronote enployees, and did
not have the authority to issue a witten notice of violation to
Fite. Nash, 9 F.3d at 403(first-line supervis[or] did not control
the terns and conditions of enploynent).

Nor does appellant succeed in her attenpt to show that
the harassnent was so pervasive that the enployer nust have been

aware of it. Dor nhecker v. Malibu Grand Prix Corp., 828 F.2d 307

(5th CGr. 1987). There is no doubt that unfortunate use of racia
slurs occurred in Fite's vicinity at AER, but her claimthat the
district court ignored i nportant evidence that created an i ssue of
material fact is overstated. |In fact, the record indicates that
Fite was aware of AER s policy against the use of racially
of fensi ve | anguage, but she never conplained of such behavior to
managenent . Appellant also admts that all of the slurs were
exchanged out si de t he earshot of any nmanagenent enpl oyees, and sone
i ncidents even occurred away from the workpl ace. Further, the
record indicates the alleged offenders cleaned up their |anguage

around Fite at her request. Wile absolutely none of this alleged



behavior can be condoned, Fite has made no showing of the
"pervasi veness of the harassnent which [would] give[] rise to the
i nference of know edge or constructive know edge" by the enpl oyer.

Waltman v. Int'l. Paper Co., 875 F.2d 468 (5th Cir. 1989).°

Fite also clainms that racial discrimnation was the
nmotivating factor in AER s issuance of a witten reprimnd, the
al | eged deni al of "pronotional" opportunities, and Fite's eventual
dism ssal. None of these clains is substantiated by the evidence,
however. |In fact, with respect to the Septenber 10, 1991 wite-up,
appellant readily admts she was late to work and that she did not
begi n work upon arrival. Fite's personnel file also indicates that
her superiors had noted that she did not apply herself to her job.
To conbat these facts, appellant has not refuted the evidence nor
has she offered any evidence or hypotheses of her own to support
her theory of discrimnation. Fite's suspicion that Gentry fired
her for race-related reasons sinply does not warrant reversal of
the grant of summary judgnent upon this or any other issue in this
appeal .

Fite's claim of discrimnatory denial of pronotiona
opportunities also fails. Fite bases her claimsolely on the fact
that a white co-worker, Elizabeth Schultz, was transferred to a
position that she (Fite) admttedly never inquired about. Not only

did appellant receive the only transfers she ever requested, she

5 As AER had no know edge of Fite's allegations of racial harassnment, we

need not discuss the renedial actions taken "reasonably calculated to end the
harassnment." Jones v. Flagship Int'l., 793 F.2d 714, 719-20 (5th G r. 1986), cert.
deni ed, 479 U.S. 1065, 107 S.C. 952 (1987).
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has al so acknow edged that Schultz's new job entailed a |latera
transfer rather than a pronotion. Furthernore, Fite has offered no
evidence to refute AER s proffered explanati on for choosi ng Schultz
rather than appellant for the "puller" position, nanely, that
Schultz was already famliar with the part |ocation and nunberi ng
system

Fite also alleges that she was discharged for racially
di scrimnatory reasons. This wanton <claim is conpletely
contradi cted by the record, however, which indicates that AER acted
responsibly in its handling of Fite's termnation. Not only did
AER nmake exceptions for Fite's study and nedical needs, it also
went to pains to put her on notice of her unsatisfactory
performance. Additionally, inlight of the fact that Gentry denies
any racial aninmus in his dismssal decision, the fact that
approximately 85% of Fite's co-workers were also mnorities, and
the absence of any evidence whatsoever offered by appellant to
support her charge, the grant of summary judgnent upon this claim
of racial discrimnation was correct.

An enpl oyee nust show three things to establish a prima
facie case of retaliation -- that she engaged in an activity
protected by Title VII, that an adverse enpl oynent action fol |l owed,
and that there was sone causal connection between the activity and

t he adverse action. Collins v. Baptist Menorial Geriatric Center,

937 F.2d 190, 193 (5th Gr. 1991), cert. denied, u. S.

(1992). Fite supports her claim by noting the close tenpora

proximty between the filing of the EECC charge and her di schar ge.



While this may raise an inference of a Title VIl retaliation, AER
has fully net its burden of presenting a legitimte, non-
retaliatory explanation for its decision to dismss Fite. The
record indicates that Fite was term nated because she was | ate and
did not call her supervisor withinthirty (30) m nutes of her start
time. It has also been shown that appellant had been issued two
warnings prior to her termnation, and GCentry, who nmade the
ultimate decision to fire Fite, did not find out about her EECC
claimuntil two (2) days after her dism ssal on Novenber 23, 1991.
The only evidence offered by appellant that AER s legitinmate,
nondi scrimnatory reason was pretextual is deposition testinony

t hat ot her co-workers had equal | y poor absent eei smrecords but were

treated differently. Even if those enployees were white, Fite
failed to generate a material issue of fact that they were
simlarly situated and received preferential treatnent. Summary

j udgnment was proper for her EEOC retaliation claim

Fite finally clains that she was term nated in violation
of article 8307(c) of the Texas labor laws in retaliation for
having filed three separate clains for workers' conpensati on during
the final two nonths of her enploynent.® |In order to prevail on
this claim Fite nust offer some evidence of a causal connection

beyond her own subjective belief of retaliation. Hope v. MC

Tel ecomuni cations Corp., 937 F.2d 258, 265 (5th Gr. 1991), cert.
deni ed, 504 U.S. 916 (1992). Fite nust showthat the filing of the

6 The former Rev. Civ. Stat. Ann. art. 8307(c) has been repeal ed and
repl aced with Texas Labor Code 8§ 451.001.
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claim's) was a determning factor in her discharge. |d. Fite
has not and cannot make this showi ng. Instead, she continues to
assert that the proximty in tinme between her filing for workers'
conpensation and her dismssal is direct evidence of retaliation.
Additionally, Fite expressly rejects as controlling the test for
causal connection used by the district court as first explained in

Palner v. MIler Brewng Co., 852 S.W2d 57, 61 (Tex. App.--Fort

Wrth 1993, wit denied).” Palner indicates that to denonstrate
exi stence of a causal link one nust show. (1) know edge of the
claim by those nmaking the decision to termnate; (2) a negative
attitude toward the enployee's injured condition; (3) failure to
foll ow conpany policy when disciplining an enployee who made a
claim and (4) discrimnatory treatnment when conpared to other
enpl oyees with the sane disciplinary problens. Recognizing that
this standard is controlling, and assum ng that AER knew of Fite's
five total conpensation clains and in all |ikelihood possessed a
negative attitude toward them we find that appellant still has not
offered any evidence that AER failed to follow its own conpany
policy or that other enployees with the sanme poor record she had
were treated any differently. Accordingly, this claimalso fails.

For all the foregoing reasons, the judgnent of the

district court is AFFlI RVED

! As Fite filed her lawsuit in Dallas, she clains the test adopted by the

Fort Worth court is not binding precedent upon her claim W bring her attention
to Wllians v. G\B Batteries Technol ogies, 1995 W. (March 30, 1995), where the
Dal | as Division of the Texas courts of appeals expressly applies the elenents to a
simlar claim
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