UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 91-3583

RESOLUTI ON TRUST CORPORATTON as
Recei ver for Security Honestead Federal
Savi ngs and Loan Associ ati on,

Pl ai ntiff-Appellee,

VERSUS

JOHN J. EI TMANN, JR
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

CA 89 5303 "L"
( June 15, 1993 )

Before KING H G3 NBOTHAM and DeM3SS, Circuit Judges.
PER CURI AM *

Def endant John J. Eitmann, Jr. appeals an adverse summary
judgnent in Security Honestead Association's suit to assess a
deficiency judgnent against him and to enforce that |judgnent
agai nst property which Eitnmann owns. Concluding that the trial
court erred in entering summary judgnent and that a third party

needs to be brought in to adequately determne the rights of all

"Local Rul e 47.5 provides: "The publication of opinionsthat have no precedential val ue and nerel y deci de
particul ar cases on the basi s of wel | -settled principl es of | awi nposes need| ess expense on t he publ i ¢ and
burdens on the | egal profession." Pursuant tothat Rul e, the Court has det erm ned that thi s opi ni on shoul d not
be publ i shed.



parties in this proceeding, we vacate the sunmary judgnent and
remand for further proceedings consistent with this opinion.

In June 1984 Eitmann and his sister obtained a |oan from
Security Honestead, secured by property the Ei tmanns owned at 1408
Beron Dr., in the Parish of Jefferson, Louisiana. Security
Honestead required that Ei tnmann pay the premuns on a policy of
private nortgage insurance issued by United Guaranty Residenti al
| nsurance Conpany to Security Honestead. Although Eitmann paid the
prem uns on the insurance policy, the insurance agreenent was
solely between United Guaranty and Security Honmestead. The only
docunents evidencing the agreenent between Eitmann and Security
Honest ead regardi ng paynent of these premuns were the notations
inserted on the closing statenent prepared by the title conpany
when Eitmann originally acquired the property with noney borrowed
from Security Honest ead. In 1988 Eitmann defaulted on the |oan
paynments and Security Honestead instituted forecl osure proceedi ngs
in Louisiana State Court. At the time of commencenent of these
forecl osure proceedings, in March 1988, Ei tmann was |iving at 1609
Airline Park Blvd., Metairie, Louisiana, and not at the address of
the Beron Drive property. Security Honestead purchased the Beron
Drive property at judicial auction in August 1988, and in January
1989, Security Honestead obtained a deficiency judgnent against
Ei tmann for the bal ance owed after crediting the value of the Beron
Drive property.

On February 9, 1989, United Guaranty paid $12,149.34 to

Security Honestead pursuant to a claimnmade by Security Honestead



on the private nortgage insurance policy. Shortly thereafter
Security Honestead requested the Louisiana Cerk of Court to issue

a wit of fieri facias to seize and sell the property owned by

Ei tmann on Airline Park Blvd. where he was then residing. The day
before the judicial sale of Eitmann's Airline Park property was to
take place, Eitmann filed a notion to enjoin the sale and a
petition to annul the deficiency judgnent. Eitmann alleged that
the deficiency judgnent failed to reflect that he was entitled to
a credit for $12,149.34 paid to Security by Homestead by United
Guaranty. The state court issued a tenporary restraining order,
enjoining the sale of the Airline Park Blvd. property.

In Decenber 1989, the Resolution Trust Corp. ("RTC') was
substituted for Security Honestead as plaintiff in the state court
action and renoved the state case to federal court. In My 1990
the RTC filed a notion for summary judgnent on the grounds that,
under the policy issued by United Guaranty, Eitnmann had no right to
obtain a credit for ampunts paid to Security Honmestead by United
Guaranty. Because the policy was not before the district court,
that notion was denied. The RTC filed a second sumrmary judgnent
nmoti on when the original of the policy between United Guaranty and
Security Honmestead was submtted to the court pursuant to an
affidavit by the vice president of Security Honestead Federal
Savi ngs Assn., who was the successor to the assets of Security
Honest ead. Pursuant to a pretrial order entered into by the
parties and the court on Novenber 23, 1990, sone 40 uncontested

material facts were identified and agreed upon but there were al so



seven contested material facts identified, and 13 contested issues
of law. The pretrial order also set Decenber 3, 1990, at 10:00
a.m as the trial date for the matter before the district judge
wthout a jury. One of the contested material facts was whet her
United Guaranty "is attenpting to directly collect its paynent from
Ei t mann. "
OPI NI ON

This dispute revolves around the question of whether or not
United Guaranty has a right of subrogation agai nst Eitmann for the
suns it paid to Security Honestead on the private nortgage
i nsurance contract. In the letter of February 9, 1989, by which
United CGuaranty sent its check to Security Honestead, United
Guaranty advi sed Security Honestead that it intended to contact the
borrower (Eitmann) in an effort to recover its |oss and concl uded

that letter to Security Honestead wth the foll ow ng words:

Your involvenent will not be necessary unless
the matter reaches the point of litigation, at
which tinme we will contact your office to
di scuss assi gnnent of subrogation rights. |If

this does not neet with your approval, please
| et us know within 15 days of the date of this
letter.

Then on April 7, 1989, United Guaranty sent a letter to
Eitmann at his address on Airline Park Blvd. advising him as
fol | ows:

Under State Law and the particular facts of
this case the lender has a legal right to
recover its loss from you up to $12, 149. 34
plus interest fromthe date of the foreclosure
sale and that right now rests with us as a
result of our claimpaynent to the | ender.
(Enphasi s added.)




This letter went on to request Eitmann to contact United Guaranty
and di scuss a repaynent arrangenent. The subrogation rights of
United Guaranty are defined in paragraph 19 of the private nortgage
i nsurance agreenent, which provides as foll ows:

19. Limted Subrogation R ghts: The Conpany
[United Guaranty] shall be subrogated to al

of the rights of the insured [Security
Honest ead] against the Borrower [Eitmnn]
and/or all other parties liable for the
paynment of the Loan arising out of or
connected with the loan to the extent of the
paynment of benefits by the conpany under the
Policy (1) In all cases where the Real Estate
[the Beron Drive property] does not consist of
a single famly dwelling occupied by the
borrower, and (Il) when the Insured agrees

that the conpany shall have subrogation
rights. Except as herein provided, the
conpany shall have no subrogation rights

agai nst the Borrower.

Relying on various affidavits furnished by Security Honestead
personnel that "neither Security Honestead nor its successors have
ever agreed that United Guaranty woul d have subrogation rights in
connection with the Eitmann | oan," the trial court concluded, that
"since United Guaranty has no right to recover from Ei tmann the
anpunt it paid to Security Honestead, defendant is not in any
danger of paying twce." W disagree with this conclusion of the
trial court for two reasons:

A First, there is nothing in the summry judgnent
record which determ nes whether the Beron Drive property was
or was not a "single famly dwelling occupied by the borrower"
wthin the nmeaning of subclause (I) of paragraph 19. The
record infers that at the time of the comrencenent of the

forecl osure proceedi ng and thereafter, Eitmann was residing in
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the Airline Park Blvd. property and this could well afford
United Guaranty a basis for claimng a right of subrogation;
and

B. Second, the letters described above from United
Guaranty to Security Homestead and to Eitmann both strongly
infer that United Guaranty thought it had the right to assert

a subrogation claimagainst Eitnmann.

Par agraph 19 of the private nortgage insurance agreenent is
certainly not a paragon of clarity; and we think a genui ne i ssue of
material fact exists as to the intentions of the parties regarding
subrogation rights of United Guaranty against Eitmann under the
facts of this case.

More fundanental |y, absent the joinder of United Guaranty in
this proceeding, we do not see how any concl usi ons which m ght be
made in this proceedi ng woul d be bi ndi ng upon United Guaranty; and
inorder to avoid the possibility that Eitmann m ght be required to
pay the full deficiency bal ance being asserted by the RTC and al so
t he $12, 149. 34 subrogati on cl ai mbei ng asserted by United Guaranty,
we think justice will be better served by vacating the sunmary
j udgnent herein, and remanding this case to the district court with
instructions that the district court afford Ei tmann an opportunity
to file a third party claimagainst United Guaranty to determ ne
its subrogation rights against him

Judgnent of the trial court is vacated and case renanded to

the trial for further proceedi ngs consistent herewth.
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KING Circuit Judge, dissenting:

The 1issue presented by the parties in this case is
straightforward: whether, by asserting that Security's deficiency
j udgnent agai nst hi mshoul d be annul | ed pursuant to Loui siana | aw,
Ei tmann has raised a genuine issue of material fact. Because |
believe that Eitmann has failed to establish a basis upon which to
annul Security's deficiency judgnent, | respectfully dissent from
the majority's decision to vacate the judgnent of the district
court and remand this case to give Eitmann another bite at the
appl e.

"On an appeal from summary judgnent, the review ng court
cannot consider argunents or factual allegations raised for the

first tine . James v. McCaw Cel |l ul ar Conmuni cations, Inc.,

988 F.2d 583, 585 (5th Gr. 1993); see also MCann v. Texas Cty

Refining, Inc., 984 F.2d 667, 673 (5th GCr. 1993) ("It is the

unwavering rule in this Crcuit that issues raised for the first
time on appeal are reviewed only for plain error."). W have al so
hel d repeatedly that "issues not briefed, or set forth in the |ist

of issues presented, are waived." Atwood v. Union Carbide Corp.

847 F.2d 278, 280 (5th Gr. 1988), cert. denied, 489 U. S. 1079, 109
S. Ct. 1531 (1989).

Eitmann's only challenge to the deficiency judgnent against
himis that it should be annulled pursuant to Article 2004 of the

Loui si ana Code of Civil Procedure.! Ei tmann asserts that, because

! Al though, on appeal, Eitmann has al so raised a disclosure
chal l enge to his arrangenent with Security pursuant to the Truth in
Lending Act, 15 U. S.C. 8 1601, et seq., Eitmann did not adequately
raise this issue below. Therefore, it is not properly before this
court. Janmes v. McCaw, 988 F.2d at 585; see also McCann v. Texas,




Security received a paynent of $12,149.34 from Guaranty after
obtaining its deficiency judgnent against him Security's
enforcenent of its deficiency judgnent would constitute an
"unconscionable and ill practice." Therefore, according to
Ei t mann, Security's deficiency judgnent shoul d be annul | ed pur suant
to Article 2004 of the Louisiana Code of Cvil Procedure, which
provides that "[a] final judgnent obtained by fraud or ill
practices may be annulled."”

A judgnent has been obtained by fraud or ill practices
pursuant to Article 2004 when (1) the circunstances under which the
j udgnment was rendered show the deprivation of legal rights of the
litigant who seeks relief, and (2) the enforcenent of the judgnent

woul d be unconsci onabl e and inequitable. State v. Batchelor, 597

So.2d 1132, 1135 (La. App.), wit denied, 604 So.2d 964 (La. 1992);

Kem Search, Inc. v. Sheffield, 434 So.2d 1067, 1070 (La. 1983).

Security obtained its deficiency judgnent against Eitmann so that
it could collect the unpaid balance of the loan it made to him and
Ei t mann never appealed fromthat judgnent. Eitmann brought this
action only when Security sought to enforce its deficiency judgnent
by seizing his Airline Park property. Moreover, Security received
no noney pursuant to its policy with Guaranty until after it had
obtained its deficiency judgnent against Eitmann, and the record

establishes that Eitmann is neither a party to nor beneficiary of

984 F.2d at 673.
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that policy.?

The majority believes that GQuaranty's potential subrogation
ri ghts against Eitmann pursuant to the nortgage insurance policy
present a basis for Etmann's assertion that the deficiency
j udgnent against him was rendered under circunstances show ng a
deprivation of his legal rights in accordance with Article 2004.
It is well established under Louisiana |law that "[a]n action for
nullity cannot be substituted for a tinely appeal[,]"2% and that "a
j udgnment shoul d not be annul | ed under ordi nary circunstances sinply
because there was | ack of diligent presentation of a valid defense
whi ch could have been pleaded before judgnent." WIllians, 427
So.2d at 940; Muller v. Mchel Lecler, Inc., 266 So.2d 916, 918

2 Under Louisiana law, a third-party-beneficiary contract
will be found "only when the contract clearly contenplated the
benefit to the third person as its condition or consideration[,]"
and the benefit bestowed to the third party nust be nore than
merely incidental to the contract. New Orleans Public Service,
Inc. v. United Gas Pipe Line Co., 732 F.2d 452, 467 (5th Cr. 1984)
(enphasis in original), cert. denied, 469 U.S. 1019, 105 S. C. 434
(1984); see Wallace v. Texaco, Inc., 681 F.2d 1088, 1090 (5th Cr
1982) (the contract nust reveal that the contracting parties
intended to benefit the third party); see also LA Cv. CoDE ANN. ART.
1978 (West 1990) ("A contracting party may stipulate a benefit for
a third person called a third party beneficiary."). The
unanbi guous | anguage of paragraph 26 of the nortgage insurance
policy in the case before us expressly states that Ei tmann i s not
a beneficiary, and paragraph 18 expressly states that Security did
not give up its right to collect the full anount of the loan from
Eitmann by entering into its agreenent wth CGuaranty.
Specifically, paragraph 26 provides that "[t]he Borrower or any
successive owner of the Real Estate is not included as a
beneficiary or an i nsured under the Policy." Paragraph 18 provides
that "[a]lny paynent pursuant to Section 18(a) or Section 18(b)
hereof shall not be applied, or be considered by the borrower to be
applied, to the paynent of the Loan."

S WIllians v. N.Y. Fire & Marine Ins. Co., 427 So.2d 938, 939
(La. App. 1983).




(La. App. 1972). Because (1) Eitmann's challenge is based upon an
insurance policy to which Etmann was neither a party nor
beneficiary, (2) as is evidenced by his paynent of prem uns on the
insurance policy and the fact that it was a precondition for
obtaining his loan from Security, E tmann knew of the policy's
existence at the time Security brought its deficiency action
agai nst hi mbut never raised any i ssue about nortgage i nsurance or
subrogation when challenging that action, (3) E tmann never
appeal ed fromthe underlying deficiency judgnment, and (4) Security
received no paynent under the terns of its policy with Guaranty
until after obtaining a deficiency judgnent against Eitmann, |
cannot join the majority in concluding that Eitmann's Article 2004
claimhas any nerit and that a rational trier of fact could find in

his favor. See WIllians, 427 So.2d at 939-40; see also Amoco

Production Co. v. Horwell Enerqgy, Inc., 969 F.2d 146, 147-48 (5th

Cr. 1992) (If a rational trier of fact, based upon the record as
a whole, could not find for the non-noving party, there is no
genui ne issue for trial).

Private nortgage insurance |ike that structured by Security
and Guaranty is sonmewhat troubling in that borrowers |ike Eitnmann
pay premuns for insurance from which the only benefit that they
derive is obtaining a loan that they m ght not otherwi se be able to
obt ai n. Neverthel ess, we are not Eitmann's attorneys; we are
judges and we do not have a roving warrant to correct Eitmann's
litigation mstakes in this lawsuit and the predecessor suit on a

note because we are troubled by private nortgage insurance

c: br:opin: 91- 3593u: mek 10



general ly. Eitmann has failed to establish a legitimate claim
pursuant to section 2004, and this is the only claim Eitmann's
attorneys have properly brought before us. Accordingly, | would
conclude that the RTCin its capacity as conservator and receiver
for Security was entitled to summary judgnent as a matter of |aw,
and | would affirm See FED. R Qv. P. 56 (c); Anpbco, 969 F.2d at
147-48.
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