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PErR CuriAM:*

In an earlier ruling in this procedurally complex case, a panel of our

court remanded for the district court to consider whether William Speer

* Pursuant to 5TH CIRCUIT RULE 47.5, the court has determined that this
opinion should not be published and is not precedent except under the limited
circumstances set forth in 5TH CIRCUIT RULE 47.5.4.
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could establish ineffective assistance of counsel at the state habeas stage. See
Speer v. Stephens, 781 F.3d 784 (5th Cir. 2015). If he could, that might
overcome his procedural default of a claim alleging that trial counsel was
ineffective in failing to present mitigation evidence at the sentencing phase
of his capital trial. See id.; see generally Trevino v. Thaler, 569 U.S. 413 (2013);
Martinez v. Ryan, 566 U.S.1(2012). The district court ruled that Speer could
not establish prejudice from any failure by counsel to adequately investigate
mitigation evidence. We authorized an appeal from that ruling, see Speer v.
Lumpkin, 824 F. App’x 240 (5th Cir. 2020), and now AFFIRM.

L.

The convoluted procedural history of this case is recounted in our
prior opinions. See 781 F.3d at 785; 824 F. App’x at 242-44. Although the
parties address a number of potential issues arising out of the unusual
procedural posture of the prior panel’s remand, like the district court we
conclude that Speer’s inability to establish prejudice from any alleged failure
to develop and use mitigation evidence presents the most straightforward

resolution.

Claims alleging that counsel was ineffective in failing to investigate
mitigation evidence —sometimes called “ Wiggins claims” after a Supreme
Court case recognizing them, see Wiggins v. Smith, 539 U.S. 510 (2003) —are
now common in capital habeas litigation. As with other ineffective assistance
of counsel claims, a petitioner must show both (1) “that counsel’s
representation fell below an objective standard of reasonableness” and (2) a
reasonable probability that counsel’s deficient performance prejudiced the
petitioner. Strickland v. Washington, 466 U.S. 688, 700 (1984). We assume
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arguendo that Speer can establish the first prong, because he fails to establish

the second.!

The ultimate prejudice question is whether “at least one juror would
have struck a different balance” at the sentencing phase had it heard the
additional mitigating evidence. Wiggins, 539 U.S. at 537. “In evaluating that
question, it is necessary to consider all the relevant evidence that the jury
would have had before it had [defense counsel] pursued the different path—
not just the mitigation evidence [he] could have presented, but also the
[aggravating] evidence that almost certainly would have come withit.” Wong
v. Belmontes, 558 U.S. 15, 20 (2009).

In conducting this necessarily speculative inquiry, see Sears ». Upton,
561 U.S. 945,956 (2010), we start with the evidence the jury did have in front
of it at the sentencing phase. In terms of aggravation evidence, the first and
foremost fact is that the jury had just convicted Speer of committing a murder
while he was in prison serving a life sentence for capital murder. Speer
murdered fellow prisoner Gary Dickerson in an attempt to ingratiate himself
with a gang called the Texas Mafia. Not surprisingly, Dickerson’s sister was

the first witness during the sentencing phase.

The second government witness was Speer’s codefendant from his
first murder. Franklin Nanyoma recounted that 1990 incident. It began when
John Collins and Nanyoma stole some checks from Collins’s father, Jerry,
and cashed them for $800-$900. Jerry Collins discovered what his son and

! Similarly, we assume arguendo that Speer’s Wiggins claim is a new one subject to
de novo review if procedural default can be overcome because it fails the prejudice
requirement even under de novo review. The premise of the previous panel’s remand for a
Martines/Trevino inquiry was that Speers had procedurally defaulted this claim. 781 F.3d
786-87. In the context of a procedurally defaulted claim, there is no state court decision,
so our review is de novo. See Trevino v. Dayis, 829 F.3d 328, 341 (5th Cir. 2016).
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Nanyoma had done and gave them until Wednesday to return the money, but
they felt they had no way to do that. Speer offered to solve the dilemma by
killing Jerry Collins. John Collins left the window unlocked at his father’s
home while Nanyoma drove Speer over. Speer got out, snuck inside, and a
few minutes later there was a bang. Speer then returned calmly to the vehicle
and they drove away, only to return a few minutes later when Speer decided
he should check and make sure that Jerry Collins was dead. After Speer
snuck back in the house and satisfied himself that Collins was dead, he and

Nanyoma drove away.

Speer’s mitigation case centered around two men, James Strickland
and Gary Nixon, who volunteered as prison chaplains. They testified to
Speer’s conversion to Christianity, which apparently occurred after the state
notified him that it was seeking the death penalty. These two men had seen
many insincere prisoners but were convinced that Speer was sincere in his
faith, especially because he had never asked them for anything. In his closing
argument at the punishment phase, Speer’s lawyer also cited testimony from
the guilt phase that Speer did not have a disciplinary record in the prison
before he killed Dickerson.

We now turn to the additional mitigation evidence that Speer argues
his lawyer should have discovered. Speer contends that his lawyer should
have presented evidence of physical and verbal abuse Speer endured. His
stepfather admitted using a belt to whip him.? His mother also whipped him

with a belt and on one occasion picked him up by the throat. Speer was also

2 His stepfather later murdered his mother, but that occurred years after Speer was
already imprisoned for his first murder. See McGheev. State, 2011 WL 286119 (Tex. App.—
Houston [1st Dist.] 2011, pet. ref’d, untimely filed) (unpublished).
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beaten when he went to live with his biological father shortly before his first

murder. One of those beatings resulted in black eyes and a cut on his face.

There was other domestic violence in Speer’s childhood home; his
stepfather would savagely beat his mother. Speer also points to verbal abuse
from his stepfather and mother. Speer’s stepfather, for instance, repeatedly
called him “retarded” and told him he was “fat, worthless, and stupid.”

Drug and alcohol abuse were prevalent in his childhood home.

Speer also argues that he was bullied at school and had very few
friends. Kids made fun of him because he was overweight and placed in
special education classes. His cousin estimates that Speer had perhaps one
real friend. To try and make friends, Speer would do most anything kids
asked him to do. Once some kids convinced him to destroy a neighbor’s
outdoor pool. Other times it was simpler stuff like throwing a rock or jumping

out of a tree. Despite Speer’s efforts, these people never became his friends.

This desire to please others, which Speer already displayed in grade
school, motivated both murders he committed: Speer was not involved in
stealing checks from Jerry Collins, but volunteered to kill Collins as a favor
to the thieves from whom Collins had demanded repayment; Speer’s killing
of Gary Dickerson was an attempt to ingratiate himself with gang leaders.
The deep roots of this impulse, which one doctor diagnosed as dependent
personality disorder, highlight what the district court described as the
double-edged nature of much of this mitigation evidence. Although much of
it might have painted him in a sympathetic light, some of it also could be
viewed as additional evidence of future dangerousness. See Cullen ».
Pinholster, 563 U.S. 170, 201 (2011) (recognizing that new evidence showing
a history of crime, mental illness, and drug abuse in defendant’s family is “by
no means clearly mitigating as the jury might have concluded that [the
defendant] was simply beyond rehabilitation”); Wong, 558 U.S. at 26
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(explaining that when evaluating prejudice a court must consider the “bad

evidence [that] would have come in with the good”).

In addition to the dependent personality disorder that appears to have
motivated his first two murders and could continue to make Speer dangerous,
the district court recognized the following as double-edged evidence: At just
four years old, Speer was kicked out of daycare for injuring another student.
In second grade, this violent streak reemerged when he threw a desk at his
teacher. The same psychologist that found him cooperative and pleasant
determined that he had longstanding, unresolved anger problems. He also
set fires as a child. And one part of the “new” evidence undercuts the
mitigation testimony from the prison chaplains that was presented at his trial:
Speer told one psychologist in 1991 that he had recently become a Christian,
years before he would tell the volunteer chaplains the same recent conversion

story.

After recalibrating both the aggravating and mitigating sides of the
ledger to account for the evidence that trial counsel did not present, we
conclude that no juror would have reached a different conclusion. Speer has
identified much more to put on the mitigation scale. But the additional
mitigation evidence is not as strong as the undiscovered evidence in
successful Wiggins cases. Take Wiggins itself. Trial counsel failed to
introduce evidence showing that the defendant had suffered from severe
deprivation, abuse, and rape in foster care and he had no violent history
(except the charged crime) to offset that mitigation evidence. See Wiggins,
539 U.S. at 534-35. Terry Williams was criminally neglected as a child and
was a model prisoner —helping to disrupt a prison gang and find and return a
guard’s wallet. Williams, 529 U.S. at 396. And contrary to the unrebutted
story the jury heard that Demarcus Sears grew up in a “stable and

advantaged” environment, the defendant actually was subjected to sexual
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abuse and alcohol and drug abuse from an early age that left him in the first
percentile of cognitive ability. Sears ». Upton, 561 U.S. 945, 947, 948-49
(2010). Rompilla v. Beard is, in some respects, closer to this case. 545 U.S.
374 (2005). The defense lawyer failed to uncover evidence of significant
domestic abuse during Rompilla’s childhood, though that abuse was even
more severe than the evidence here.®> Thus the mitigation evidence Speer
points to, while substantial, is not as substantial as that in the cases finding

prejudice from counsel’s failure to fully investigate.

But the biggest difference between Speer’s Wiggins claim and
successful ones is on the aggravating evidence side of the scale. The question
of future dangerousness often focuses on the likelihood the defendant will be
violent in prison (because the defense can argue that alternatives of a lengthy
or lifetime prison sentence protect the general public from the defendant).
Cf. Kelly v. South Carolina, 534 U.S. 246, 253 (2002) (“[E]vidence of violent

behavior in prison can raise a strong implication of ‘generalized . . . future

3 The Supreme Court quoted the following from the Third Circuit’s opinion:

Rompilla’s parents were both severe alcoholics who drank constantly.
His mother drank during her pregnancy with Rompilla, and he and his
brothers eventually developed serious drinking problems. His father,
who had a vicious temper, frequently beat Rompilla's mother, leaving her
bruised and black-eyed, and bragged about his cheating on her. His
parents fought violently, and on at least one occasion his mother stabbed
his father. He was abused by his father who beat him when he was young
with his hands, fists, leather straps, belts and sticks. All of the children
lived in terror. There were no expressions of parental love, affection or
approval. Instead, he was subjected to yelling and verbal abuse. His
father locked Rompilla and his brother Richard in a small wire mesh dog
pen that was filthy and excrement filled. He had an isolated background,
and was not allowed to visit other children or to speak to anyone on the
phone. They had no indoor plumbing in the house, he slept in the attic
with no heat, and the children were not given clothes and attended school
in rags.

545 U.S. at 391-92.
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dangerousness’” (quoting Simmons v. South Carolina, 512 U.S. 154, 171
(1994)). Because of the salience of the violence-in-prison concern, experts
often testify about the likelihood a defendant will harm others inside the
prison. See, e.g., Garcia v. Stephens, 757 F.3d 220, 222 (5th Cir. 2014)
(discussing psychologist who testified about prison security measures that
can impact future dangerousness); Scheanette v. Quarterman, 482 F.3d 815,
821 (5th Cir. 2007) (discussing expert opinion there was an 18.8% chance
defendant would be violent in prison); Murphy v. Davis, 737 F. App’x 693,
698, 704 (5th Cir. 2018) (discussing defense expert who testified that
administrative segregation would prevent defendant from posing a danger in
prison); Griffith v. Quarterman, 196 F. App’x 237, 239 (5th Cir. 2006)
(discussing expert who testified defendant would not be dangerous in prison
if he was not around women). Guesswork on that paramount consideration
was not needed here. While in prison for murder, Speer murdered again. It
is difficult to think of more probative evidence on whether Speer might

commit violent acts while incarcerated than the fact that he already had.

For these reasons as well as the additional ones the district court
discussed, it was not error to conclude that each juror would have reached
the same sentencing decision even with the additional evidence that Speer

now argues should have been presented at his trial.

% %k %

The judgment denying habeas relief is AFFIRMED.



