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PER CURI AM *

Def endant - Appel | ant Si |l vi no Hernandez- Her nandez (Hernandez)
appeals the 41-nonth term of inprisonnent inposed on his guilty-
plea conviction for illegal reentry follow ng deportation. He
objects to the 16-1evel “crine of violence” enhancenent based on
his prior conviction for aggravated battery with a firearm under
Florida Statute Annotated 8§ 784.045(1)(a). After Hernandez filed
hi s appeal, we held that the rel evant of fense qualifies as crinme of
vi ol ence under the Sentencing Cuidelines “because it has as an

element at least a threatened use of force.” United States v.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Dom nquez, 479 F.3d 345, 347-49 (5th Cr. 2007); see
8§ 2L1.2(b)(1)(A(ii), coment. (n.1(B)(iii)). The enhancenent of
Her nandez’ s sentence was proper.

Hernandez further asserts that the “felony” and “aggravated
felony” provisions of 8 U S.C. 8§ 1326(a) and (b) cause the statute
to be unconstitutional. This argunent is foreclosed under

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Her nandez contends that Al nendarez-Torres was incorrectly decided

and that a mgjority of the Suprene Court would overrule

Al nendarez-Torres in light of Apprendi v. New Jersey, 530 U S. 466

(2000). W repeatedly have rejected such argunents on the basis

that Al nendarez-Torres renmains binding. See United States V.

Garza-Lopez, 410 F. 3d 268, 276 (5th Cr.), cert. denied, 126 S. C

298 (2005). Her nandez properly concedes that this argunent is
forecl osed and that he raises it only to preserve it for further
revi ew.

The judgnent of the district court is

AFFI RVED.



