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In this appeal, Lovelle Lang and Jayson Lee contest their
convictions for conspiracy to commt carjacking and firearns
of fenses and for substantive offenses of carjacking and firearm
crimes. We affirmtheir convictions in all respects.

| .

These defendants and others went on a crine spree in the New

Oleans area in the fall of 2003. As far as the record reflects,

t he ranpage began on Cctober 30, 2003, when Lang and an acconpl i ce?

1 Pursuant to 5THQR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

2 The evidence indicated that the acconplice was not Jayson
Lee.



cane upon Thumal a Mansour and her nother, N haya Mansour, in the
4200 bl ock of C evel and Avenue in New Ol eans. At gunpoint, Lang
and the acconplice demanded noney, stole the Mansours’ purses and
took Thumala’'s 2000 Pontiac G and Am Wien the car was |ater
di scovered abandoned not far from the site of the carjacking,
police found a Nextel tw-way radio in the car. They | ater
determ ned that the radi o had been i ssued to Lang by his enpl oyer,
TCl Trucki ng Conpany.

The next incident happened just after m dni ght on Novenber 11
when Lee and several others?® invaded a house at 526 Chapelle Street
in New Ol eans. Joshua Katz, his fiancée Kay Mary, and her 13-
year-ol d son Madison |ived at that address. They were accosted as
they got hone from a novie. Kay and Madi son were able to get
i nside the house and | ock the door, but Lee and his acconplices
gr abbed Katz and held himat gunpoint. The crimnals demanded t hat
Kay open the door or they would shoot Katz. She conplied and the
jury found that Lee and an acconplice entered the hone, ransacked
it in search of valuables and eventually departed wth a Sony
PlayStation and the victins’ Lincoln Continental. The car was
| at er abandoned on the front |awn.

Approxi mately an hour later, at about 1:30 a.m, airline pil ot
West Warren arrived at hone at 323 East WIIliam David Parkway in

Metairie, Louisiana, in his 1999 Honda Accord. At gunpoint, Lee

3 Lang was acquitted of involvenent in this crine.
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demanded Warren’s keys and asked who was inside his house. After
being told that Warren’s wife and children were asleep there, Lee
forced Warren to open the door. He and another acconplice* entered
the house, took Warren’s wife' s purse and eventually left in the
Accord.

Sone 20 hours | ater, between 10: 00 and 11: 00 p.m on the night
of Novenber 11, Lucius Thonpson was carjacked at gunpoint in the
Lakesi de nei ghbor hood of New Orl eans. Two gunnen he identified at
trial as Lang and Lee forced himinto the backseat of his car, a
1996 Ni ssan Maxi ma. They eventually picked up two nore acconplices
and at sone point the carjackers forced Thonpson to get into the
t runk.

The carjackers continued driving and, at approximtely 11:30
p.m, accosted Christy Ruffin and Em | e Jones, who were parked in
a Mercury Mountai neer. After being forced to renpve his pants,
Jones fled fromthe carjackers and was successful in getting a Ford
Must ang driven by Brandi Clavo to stop at a nearby intersection.
To G avo's surprise, Jones opened the back door, junped into the
car and asked Clavo to take him to get help. Meanwhi | e the
carjackers in Thonpson’s Maxinma pursued Jones and rammed the
recently-stolen Maxima into Clavo’'s Mustang. A man identified by
Clavo as Lee junped out of the Maxinma and began firing a sem -

automatic pistol at Cavo, striking the car several tinmes. davo

4 Lang was al so acquitted of involvenent in this crine.
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was lightly injured by glass and was grazed by one bullet.
Notw t hstanding their fear and the danaged state of the vehicle,
Clavo and her passengers were soon able to escape to a nearby
police station.

A short tine |later the Maxima was driven to the vicinity of a
house |l ocated at 3666 Metropolitan Street in New Ol eans East.
Thonpson remai ned stuck in the trunk. Lucille Dace, driving her
car inthis area enroute to visit her niece Keva Page, was bl ocked
at the corner of Metropolitan and Elder Streets by the Maxima.
Dace testified that she believed that those in the Muxinm were
attenpting to carjack her, but she nmanaged to escape, and
t el ephoned her sister, Page’s nother, fromher cell phone. Page’' s
nmot her called to warn Page, who then called the police.

Police officers responded very quickly and drove through the
area but apparently stopped at an i ncorrect house. Page, who |lived
directly across the street from3666 Metropolitan Street, testified
t hat she was outsi de when the police cane through and that she saw
soneone sitting on the porch of the house at that address.
Bel i eving the person to be a juvenile nei ghbor she knew as Travi s,
she said hello as she wal ked back to her house across the street.?®
Page then saw the Maxima pull up in front of the house at 3666

Metropolitan. She testified that Lee was the only one in the car

> They had a brief conversation during which Page established
that the man was not Travis. Page |ater identified the man on the
porch as Lang.



as it arrived. He got out and was joined on the porch by four
ot her young bl ack nen, all of whom subsequently entered the house.

The New Ol eans police returned soon thereafter. They first
noticed that soneone inside the Maxima’'s trunk was trying to reach
into the backseat in an attenpt to free hinself. Oficers Desnond
Julian and Devin Joseph hel ped Lucius Thonpson from the car.
Having received an wupdate from their dispatcher that the
perpetrators of the attenpted Dace carjacking had entered 3666
Metropolitan, Oficers Julian and Joseph then approached t he house
at that address.

Oficer Julian testified that an older man and woman were
outside and he asked them who was inside the house. The woman
stated that her 16-year-old son was inside. She called to himto
cone out, which he did, and Oficer Joseph took custody of the
juvenile and patted hi m down for weapons. At that time, Oficer
Julian heard a noise fromthe side of the house and went to a side
door. He spotted another juvenile nmale at that door, called to him
to cone outside, and then passed himto Oficer Joseph’ s custody.
Oficer Julian testified that from his vantage point at the side
door he then saw another black nale apparently asleep on a sofa.
Calling to the man fromthe doorway, O ficer Julian began to enter.
The man on the sofa did not nove or respond. As Oficer Julian
crossed the threshold, a red | aser sight was pointed at his eyes by
a second man, crouched down to his right near the doorway. Oficer
Julian testified that the suspect said that he was going to kill
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him Julian stated that the suspect, whomhe identified at trial
as Lang, tussled with himfor the gun with the red | aser sight. At
this point the man on the sofa got up and shot O ficer Julian, who
let go of Lang and attenpted a tactical retreat through the side
door. Lang headed for the back of the house, stopping to fire at
and hit Oficer Julianintheleg. Oficer Julian fired his weapon
several times, striking and killing the man on the sofa, later
identified as Gscar Martin.

O ficer Joseph was able to help his wounded partner to the
street. Oher officers arrived as backup and they eventually found
Lee hiding under a bed in the house and took him into custody.
Lang had escaped via the back door.

On Novenber 17, at about 8:00 in the evening, Lang carjacked
Jose Hursz’s Dodge Ram truck at gunpoint at a service station on
Chef Menteur H ghway in New Ol eans East. Hursz testified that the
gun had a red | aser sight which was shining in his left eye when he
was first approached. Hursz instinctively attenpted to turn his
head to see his attacker but at that nonent was shot in the face.
He did testify that in the brief tinme he was able to perceive his
assailant’s face, he could discern that the gunnman was a bl ack nal e
with braided hair and narrow shaped eyes. Lang fled in Hursz’'s
Ram He was captured in the truck after a high-speed chase in
Bat on Rouge, Louisiana, on Decenber 2. The police found in his

possession the sane 9-nmm handgun with red |aser sight which had



been used to shoot Oficer Julian and Brandi C avo’'s Mistang on
Novenber 11.
1.

On April 29, 2004, a grand jury in New Oleans returned a
super sedi ng i ndi ct nent agai nst Lee and Lang. The first two counts
respectively charged both nmen with entering into a w de-rangi ng
conspiracy to commt carjacking crines and to use firearns during
crinmes of violence. Lang was also charged with six particular
counts of carjacking, six associated counts of using a firearm
during a crine of violence and one count of being a felon in
possession of a firearm Lee was charged with three particul ar
carjacking counts, three associated counts of using a firearm
during a crine of violence and one count of being a felon in
possession of a firearm One additional count against Lang was
di sm ssed as duplicative before trial.

The defendants’ joint trial began on March 7, 2005 and | asted
six days. In a verdict returned on March 14, the jury acquitted
Lang on counts 3-4 and 7-10. It found himguilty of counts 1-2
(“the conspiracy counts”), counts 5-6 (“the Mansour carjacking”),
counts 11-12 (“the Thonpson carjacking”), counts 13-14 (“the Hursz
carjacking”) and count 15 (firearm possession by a felon). Lee,
meanwhi | e, was convicted on all counts nam ng him which included
the conspiracy counts, counts 7-8 (“the Katz/Mary carjacking”),
counts 9-10 (“the Warren carjacking”), the Thonpson carj acki ng and
count 16 (firearm possession by a felon).

7



At a sentencing hearing on January 25, 2006, Lang was
sentenced to a term of 848 nonths, over 70 years. Lee was
sentenced on February 8 to 835 nonths in prison. Each defendant
tinmely appealed to this court.

L1,

Lang does not contest his convictions and sentences on the
conspiracy counts, the Mnsour carjacking and the firearm
possession count and instead challenges those for the Thonpson
carjacking and the Hursz carjacking. W address his two points of
error in turn.

A

Lang argues that his convictions for crines associated wth
t he Thonpson carjacking are infirmbecause the trial court allowed
Thonpson to make an in-court identification of Lang as one of his
assail ants. Lang argues that because Thonpson was apparently
unable to identify himfor 16 nonths between the conm ssion of the
crimes and his appearance as a trial wtness, his in-court
identification was unduly suggestive because Lang was present at
the defense table and thus it was obvious to Thonpson whom he
should identify. He goes on to contend that this unduly suggestive
identification should not have been admtted because under the
particular facts of this case, there was a substantial risk of

m si dentification.



The parties first dispute what standard of review applies to
this issue. Lang argues that we should apply our nornmal standard
on evidentiary rulings and review for abuse of discretion. United

States v. Rogers, 126 F.3d 655, 657 (5th Cr. 1997). The

gover nnent contends that because Lang did not object to Thonpson’s
testinony at trial, we should review only for plain error. Lang
appears to argue both that Lee’s counsel contenporaneously objected
to Thonpson’s testinony and that he hinself had previously
chal | enged several in-court identifications. |In the alternative,
Lang argues that even if he did not object, it should not matter
because an objection would have been futile since the district
court had al ready overrul ed Lang’s objections to various pre-trial
identifications and to previous eyew tnesses’ identifications of
the defendants during trial testinony.

From our review of the record, we are persuaded that when
Thonpson was asked at trial if he could point out his attackers to
the jury, neither Lang nor Lee objected to the adm ssibility of his

identifications.® |t appears fromthe prosecutor’s use of singular

6 At a bench conference called at that nonment, Lee’s counsel
first objected on the ground that he had not been previously aware
that Thonpson was able to identify anyone. Lang’ s counsel said
not hi ng. The rel evant exchange was as foll ows:

PROSECUTOR. Did [the police] ask you to identify anybody [ outside
3666 Metropolitan Avenue]?

THOWPSON:  Yes.

PROSECUTOR: Were you able to identify anybody?

THOWPSON:  Yes.

PROSECUTOR: And do you see that person in the courtroomtoday?
THOWPSON:  Yes.



nouns and pronouns that the governnment may have been referring only
to Lee when it asked the objected-to question. Lang s counsel may
al so have assuned as nuch. Yet, when Thonpson finally answered the
question, he specifically identified both Lee and Lang. There is
no reason why Lang’s counsel could not have objected when Thonpson
identified Lang and stated whatever reasons he had for such an
objection. In addition, it is apparent that there woul d have been

not hing futil e about objecting at that tinme. Al though the district

PROSECUTOR: Coul d you poi nt hi mout?

LEE' S COUNSEL: Object, Your Honor. May we approach?

THE COURT: Yes.

(Conference at the bench.)

LEE'S COUNSEL: Your Honor, | wanted you to be aware of the
information | had that he couldn’t identify anyone.

PROSECUTOR: He may identify himright now

LEE'S COUNSEL: He said he wasn’t able to identify soneone.
PROSECUTOR: | wi |l rephrase the question.

THE COURT: | didn’t find the question itself objectionable.

LEE'S COUNSEL: | was concerned if he identified soneone and |
didn't have it, but he didn"t. WeIlIl | just want to nake sure.
THE COURT: Ckay.

(Open court.)

THE COURT: Go ahead with the question.

PROSECUTOR. M. Thonpson, do you see any of the people that
carjacked you that night in the courtroomtoday?

THOWPSON:  Yes.

PROSECUTOR: Coul d you poi nt hi mout, please, and descri be what he’s
weari ng?

THOVPSON: The one with the white shirt on right here and the one
with the white shirt over there

PROSECUTOR: You say, “white shirt?”

THOVPSON: Ri ght there.

PROSECUTOR: Do they have ties on?

THOMPSON: Par don ne?

PROSECUTOR. Do they have ties or no ties?

THOVMPSON: No ti es.

PROSECUTOR: Your honor, may the record reflect he’s identified M.
Lee and M. Lang.

THE COURT: He has.

10



court had allowed other witnesses to identify the defendants over
ot her objections, Thonpson was not nentioned in Lang’s pre-trial
suppression notion. Furthernore, there was absolutely no
“Iintimation by the judge that no objection would be heard,” as
required by our case law to establish a futile objection.” Taita

Chem cal Co., Ltd. v. Westlake Styrene, LP, 351 F. 3d 663, 668 (5th

Cir. 2003). Thus we agree with the governnment that our reviewin
this case is for plain error.
Qur review for plain error proceeds in four steps. United

States v. Avants, 278 F.3d 510, 521 (5th Cr. 2002) (citing United

States v. Oano, 507 U.S. 725, 730-36 (1993)).

First, we deternmne whether the district
court’s conclusion was erroneous. Second, if
the court erred, we deternmne if the error was
cl ear and obvious under the law as it exists
at the tinme of the appeal. Third, we
determine if the error affects substantial
rights. Finally, if all of these conditions
are satisfied, we have discretion to reverse
the trial court’s judgnent on a forfeited
error if we conclude that the error seriously
affects the fairness, integrity or public
reputation of judicial proceedings.

ld. (citations and quotation marks omtted). W thus proceed now
to consider whether it was error for the district court to all ow

Thonpson to identify Lang.

" On the contrary, the district court consistently and
politely allowed the defendants’ counsel to re-urge objections to
prior rulings for the record.
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An argunent that identification evidence is allegedly suspect
and should have been suppressed requires us to answer two

questions: whether the identification procedure was inperm ssibly

suggestive and, if so, “whether the procedure posed a ‘very
substantial Iikelihood of irreparable m sidentification.”” Rogers,

126 F. 3d at 658 (quoting United States v. Sanchez, 988 F.2d 1384,
1389 (5th G r. 1993)). If we determne that such a Ilikelihood
exi sted, the admssion of identification evidence constitutes
error. |d.

Under our precedent, “it is obviously suggestive to ask a

wtness toidentify a perpetrator in the courtroomwhen it is clear

who is the defendant.” Rogers, 126 F.3d at 658. The test for
whet her an identification posed a very substantial |ikelihood of

m sidentification is governed by the Suprene Court’s decision in

Neil v. Biggers, 409 U S. 188, 199 (1972). There the Court

outlined five factors for our consideration: (1) the opportunity of
the witness to observe the crimnal at the time of the crine; (2)
the wtness's degree of attention; (3) the accuracy of the
Wi tness's prior description; (4) the witness’s | evel of certainty;
and (5) the tinme between the crinme and the identification. Rogers,
126 F.3d at 658.

Lang argues that four of these factors support his viewthat
Thonpson’s identification should have been suppressed. On the
first, he contends that Thonpson had a severely |limted opportunity
to observe the person he identified as Lang because it was dark, he

12



was accosted by two nen at gunpoint (and the guns naturally drew
his attention), he was told to keep his head down while in the back
seat of the car and he spent the bulk of the tinme with the
perpetrators | ocked in the Maxima’s trunk. It is true that it was
ni ght and Thonpson did not have nore than a few seconds to | ook at
the gunnen’s faces. Still, this factor does not weigh in Lang s
favor because a few seconds would be anple for Thonpson to forma
ment al i mage of Lang.

On the second factor, Lang argues that Thonpson’s attention
was di verted. Lang points out that Thonpson was frightened for his
life and that he had to get out of the driver’s seat and into the
back. As in Rogers, we agree that while “entirely reasonabl e under
t he circunstances,” profound fear may nmake a m sidentification nore
likely. 126 F.3d at 659. Agai n, however, there is nothing
i nconsi stent between these facts and Thonpson having trained his
attention on, and forned a nental image of, Lang during the first
few seconds of their encounter.

Wth regard to the third Biggers factor, consistency, Lang
points to inconsistencies in Thonpson’s trial testinony because
there is nothing in the record concerning Thonpson’s pre-tria

descriptions of Lang.® Although he gave police sone description of

8 Even if we did agree with Lang that Thonpson was not
entirely consistent on the witness stand in his descriptions of
Lang’ s hair, skin color and height, the evaluation of this type of
i nconsi stency is the province of the jury and is not relevant to
the prior consistency factor discussed in Biggers.

13



the carjackers, Thonpson apparently said he probably could not
identify them and thus was never asked to review a photographic
i neup. (He was present at a showup identification of Lee at 3666
Metropolitan Street but did not tell police that he was certain
that this was one of his assailants). This factor is therefore

i napplicable in this case. See Rogers, 126 F.3d at 659.

On the fourth Biggers factor, Lang concedes Thonpson’s
certainty and instead argues that certainty is not particularly
revealing, citing our conclusion in Rogers that certainty did not
out wei gh the other factors since “[e]ven the best intentioned anong
us cannot be sure that our recollection is not influenced by the
fact that we are looking at a person we know the Governnent has
charged with a crine.” 126 F.3d at 659. Whatever this factor is
worth, it is apparent that Thonpson was certain of Lang' s identity
during his trial testinony.

Lang contends that the fifth factor also indicates that the
identification was unreliable since there were 16 nonths between
t he carjacki ng and Thonpson’ s appearance at trial. This |ength of
time does not nean the identification is per se unreliable, but it

does raise a significant concern. See Rogers, 126 F. 3d at 659 (10

mont hs between the crine and the trial identification).

Wth the exception of the tine between the crine and
Thonpson’s identification of Lang, none of these factors weigh
clearly in Lang’s favor. Three have no wei ght or are in equipoise
and another (certainty) is conceded. Considering these factors and

14



our precedent, al though it is apparent t hat Thonpson’ s
identification may have been inperm ssibly suggestive, it did not

pose a very substantial risk of msidentification.

Furthernore, Lang was able to cross-exam ne Thonpson in sone
detail about his in-court identification, which gave the jury anple
opportunity to evaluate his credibility and thus wei gh whet her the
identity of Lang as one of the carjackers was proved beyond a
reasonabl e doubt. That the jury acquitted him of other crines
indicates that it was fully capable of applying this standard. In
sum given our deference to the jury’s verdict and the requirenent
that we view facts in the |ight nost favorable to that verdict,

United States v. Hicks, 389 F.3d 514, 533 (5th Gr. 2004), we do

not see any reason to find an error in this in-court
i dentification.

Wt hout needing to consider the remainder of the plain error
anal ysis, we thus conclude that there was no plain error in the
district court’s admssion of this identification evidence and
affirmLang s convictions for the Thonpson carj acki ng.

B

Lang’s challenge to his convictions for the Hursz carjacking
is that the evidence was insufficient to support a conviction on
t hose counts. Mre specifically, he argues that his possession of
Hursz’s car and a gun with a red |aser sight are not enough to

sustain the convictions because he m ght have obtained themfroma
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third party sonetine after the assault on Hursz. He also clains
that he was not adequately identified by Hursz.

Chal |l enges to the sufficiency of the evidence require us to
ask “whether, after viewwng the evidence in the |ight npst
favorabl e to the prosecution, any rational trier of fact coul d have
found the essential elenents of the crinme beyond a reasonable

doubt.” United States v. GQuidry, 456 F.3d 493, 506 (5th Cr. 2006)

(quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979) (enphasis in

original)).

Lang’s argunent, at bottom is that he was not conclusively
identified by Hursz and that the remaining circunstantial evidence
(his capture in possession of the stolen car and matched gun) is
insufficient to convict beyond a reasonabl e doubt. The governnent
responds that despite the fact the identification is not perfect,?®
it was very much consistent with Lang and there was anple
circunstantial evidence to support the verdict beyond a reasonabl e

doubt. See United States v. Ferquson, 211 F.3d 878, 884 (5th Cr

2000) .

After a thorough review of all the evidence and testinony and
keeping in mnd our duty to view the evidence in favor of the
verdict, we agree wth the governnment that Hursz’'s partial

identification, coupled with the facts that Lang was captured

® Hursz testified that in a quick glance he was able to
percei ve that his assailant was a bl ack mal e with brai ds and narrow
shaped eyes. He also knew that the assailant was tall enough to
reach through the hi gh wi ndow of his Dodge truck

16



driving Hursz’s truck and i n possession of a gun with a | aser sight
that matched Hursz's description and which Lang used to shoot
O ficer Julian, is nore than enough to sustain the verdict. Lang’' s
convictions on counts 13 and 14 are therefore affirned.

| V.

Jayson Lee was found guilty on all counts that related to him
nanmely the conspiracy counts, the Katz/Mary, Warren and Thonpson
carj acki ngs and possession of a firearmby a felon. He challenges
all convictions based on the followng argunents: (1) that the
conspiracy counts were duplicitous and thus Lee was entitled to a
pre-trial severance; (2) that there was a fatal variance between
the indictnment and the evidence introduced at trial on the
conspiracy counts; (3) that the district court erroneously admtted
evi dence of suggestive identifications; and (4) that the district
court erred in not granting Lee a mstrial based on allegedly-
i nfl ammat ory comments by the prosecutor during closing argunent. °
We consi der these argunents in turn

A

10 W reject Lee's argunent that his due process rights were
sonehow violated because his probation officer spoke to the
Assistant U S. Attorneys and later testified at trial, because he
does not cite any authority that would prohibit the probation
officer from doing either. From our review of the record,
nmoreover, it is apparent that Lee was not denied an inpartial
tribunal on this or any other basis.

We al so reject Lee’s contention that the cunul ati ve wei ght of
all of the errors he asserts requires reversal of his convictions
because, as expl ai ned bel ow, we do not find any prejudicial errors.

17



Lee first argues that the conspiracy counts are duplicitous
because they |unp together three separate conspiracies into one
conspiracy: one to commt crines prior to Novenber 11, 2003
another for those conmmtted on that date; and a third for those
commtted thereafter, when Lee was incarcerated. This argunent is
supported, Lee says, by the fact that the only overt acts and
charges brought against himwere commtted on Novenber 11. Thus,
Lee contends, his trial was inproperly joined to that of Lang and
he shoul d have been granted a severance and tried i ndependently.

Duplicity wwthin an allegationinanindictnment is a matter of

law that we review de novo, United States v. Caldwell, 302 F. 3d

399, 407 (5th Cr. 2002), as long as it was raised prior to trial.
Lee did raise duplicity in a pre-trial notion.
An indictnent is duplicitous if it joins in a single count two

or nore distinct offenses. United States v. Sharpe, 193 F. 3d 852,

870 (5th Cr. 1999). Several acts may be included within the sane
charge as long as those acts conprise a single schene and the
indictment “(1) notifies the defendant adequately of the charges
agai nst him (2) does not subject the defendant to doubl e j eopardy;
(3) does not permt prejudicial evidentiary rulings at trial; and
(4) does not allowthe defendant to be convicted by a non-unani nous
verdict.” |d. “The allegation in a single count of a conspiracy
tocommt nmultiple crimes is not duplicitous, for the conspiracy is

the crime, and that is one, however diverse its objects.” United

18



States v. Cooper, 966 F.2d 936, 939 (5th Cr. 1992) (citation and

quotation marks omtted).

Agai n, Lee is challenging the way t he governnent organi zed t he
conspi racy counts because he contends that he was only allegedly
involved in crimes commtted on Novenber 11. The governnent argues
that the jury’s verdict indicates that it found a single schene
runni ng from Cct ober through Decenber 2003. It also rem nds that
the district court carefully instructed the jury that “proof of
several conspiracies is not proof of the single, overall conspiracy
charged in the superseding indictnent.”

We begin by noting that Lee’s division of the crines and overt
acts by their calendar dates is rather m sl eading. Lee was alleged
to be involved in (and found guilty of) crinmes commtted in the
early hours of Novenber 11 (the Katz/Mary and Warren carj acki ngs)
and crines perpetrated nearly a full 24 hours later (the Thonpson
carjacking). More precisely, the indictnent charges five separate
outbursts of violent activity and Lee was alleged to have been
involved in two of those. What is nore, it is apparent that there
were different co-conspirators involved in the tw episodes Lee
attenpts to group on Novenber 11: the group present for the
Kat z/ Mary and Warren carj acki ngs i ncl uded governnent w tness Royal

McFi el d, who was not present for the Thonpson carjacking. !

1" The jury also found that Lang was not gquilty of the
Kat z/ Mary and Warren carj acki ngs.
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More crucial to this appeal, the conspiracy charges here neet

the test laid out in Sharpe. See 193 F.3d at 870. First, the

indictnment listed in great detail the overt acts that nmade up the
conspi racy charges. Second, the two offenses in the conspiracy
charges do not subject Lee to doubl e jeopardy because at | east one

distinct elenent is necessary to prove each crine. See United

States v. Del gado, 256 F.3d 264, 272 (5th Gr. 2001). Third, there

were no prejudicial evidentiary rulings because the governnent had
every right to attenpt to prove a single conspiracy and had to put
on evi dence about his co-conspirators’ acts to do so. Finally, the
district court instructed the jury on the inportance of unanimty,
which itself would cure any error even if the charges were

dupl i citous. See United States v. Correa-Ventura, 6 F.3d 1070

1081-82 (5th G r. 1993).

We are thus persuaded that the conspiracy counts were not
dupl i citous. Because Lee’s argunents for inproper joinder and
severance rest on this rejected foundation, we reject themas well.

B

Lee’s next argunent is closely related to the one just
di scussed. He contends that there was a fatal variance between the
conspiracy charges in the indictnent and what the evidence showed
at trial. He bases this argunent on his assertion that he was only
involved in acts that were commtted on one calendar day in the

life-span of the conspiracy.

20



A variance (also called a constructive anendnent of the
indictnment) occurs “when the jury is permtted to convict the
defendant wupon a factual basis that effectively nodifies an

essential elenment of the crinme charged.” United States v. Robl es-

Vertiz, 155 F.3d 725, 728 (5th G r. 1998) (citation omtted). W
only find a variance fatal and reverse the district court where
“the trial evidence actually proved nultiple conspiracies and ..

the variance affected a substantial right of the appellant.”
Sharpe, 193 F.3d at 866. This demanding standard is all the nore
stringent in this case because Lee did not renew his notion for a
judgnent of acquittal under FED. R CRM P. 29 at the close of his

own case. Thus we reviewonly for plain error. See United States

v. Burton, 324 F.3d 768, 770 (5th Gr. 2003). Furthernore, we Wl
uphold a challenge to the sufficiency of the evidence unless “the
evidence and all reasonable inferences, examned in a |light npst
favorable to the governnent, woul d preclude reasonable jurors from
finding a single conspiracy beyond a reasonable doubt.” United

States v. Mrrow, 177 F.3d 272, 291 (5th Cr. 1999).

We have noted Lee’s involvenent in two separate episodes of
carjacking and violence with different participants, which is
sufficient to establish that he was involved in the |arger
conspiracy and not nerely present for one isolated incident. Even
if we were nore synpathetic to his argunent, noreover, “we have
I ong held that when the indictnent all eges the conspiracy count as
a single conspiracy, but the governnment proves nultiple
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conspiraci es and defendant’s involvenent in at |east one of them
then clearly there is no variance affecting that defendant’s

substantial rights.” United States v. Faulkner, 17 F.3d 745, 762

(5th Gr. 1994) (citations and quotation marks omtted). In sum
fromour review of all of the evidence introduced at trial, it is
apparent that Lee has not suffered fromany error, nuch |ess one
that affected his substantial rights. We therefore reject his
fatal variance argunent.

C.

Lee’s next argunent is that inpermssibly suggestive
identification evidence was admtted in violation of his due
process rights. He bases this argunent not on the in-court
identification by Lucius Thonpson and instead he challenges: (1)
lineup procedures that used a photo of him that had been
prom nently di splayed in the | ocal nedia and whi ch presented hi mas
the only suspect with a tattoo on his face!?2 and (2) the “show up”
identifications various witnesses nade of Lee imedi ately after he
was arrested at 3666 Metropolitan Street.

As we have noted, whether an identification violates due
process presents tw questions: whether the identification

procedure was inpermssibly suggestive and, if so, “whether the

procedure posed a very substantial |ikelihood of irreparable
m sidentification.” Rogers, 126 F.3d at 658 (citation and

12 lee’s tattoo i s on his cheek.
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quotation marks omtted). Lee tinely objected to the adm ssion of
all of the admtted identification evidence and thus we review the
district court’s decision using an abuse of discretion standard.
Rogers, 126 F.3d at 657.

Lee’s first argunent is that the victinms of the Katz/Mary
carjacking saw his photo in the | ocal nedia before seeing the sane
photo in a police lineup and that that |ineup photo was the only
one of six that featured a man with a tattoo on his face. He
contends that these facts nmake their identifications of himin the
lineup and at trial wunduly suggestive. He argues that a
substantial |ikelihood of msidentification arises fromthe fact
that governnent witness MField testified that it was a now
deceased co-conspirator, Stephone Washi ngton (who had a tattoo on
his forehead between his eyes), and not Lee who actually
perpetrated the Katz/Mary carjacking and hone invasion.

Qur precedent on this issue is firmy on the side of the
gover nnent . In Sharpe, we upheld an identification where the
W t ness was shown a newspaper photo of a suspect by his nother.
193 F. 3d at 868. The photo pronpted the witness to call police and
report that the photo depicted the suspect he had seen on the ni ght
the crime was commtted. 1d. W held that because the wtness’'s
encounter wth the defendant’s photo was “unplanned and
unexpected,” it was not inpermssibly suggestive. 1d.

Here the facts are alnost a perfect fit. Joshua Katz saw
Jayson’s Lee photo on television and suggested to Kay and Madi son
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Mary that they have a | ook as well. They then contacted police to
report that this was their assailant. Everyt hi ng about these
victins’ encounter with Lee’s photo in the nedia was “unpl anned and
unexpected” and it is therefore not inpermssibly suggestive.?®
Lee’s argunent that the fact that the police Iineup fromwhich
numer ous W tnesses sel ected Lee contai ned no ot her photographs of
a mn wth atattoo on his face makes it inperm ssibly suggestive
is simlarly unavailing. The governnent is not required to fil
a lineup with other photos of nen of roughly Lee’s age, hair, and
skin tone, all of whom have tattoos on their faces. As we have
noted, “[p]Jolice stations are not theatrical casting offices; a
reasonabl e effort to harnonize the lineup is normally all that is

required.” Sw cegood v. Al abama, 577 F.2d 1322, 1327 (5th Cr

1978) (quoting United States v. Lewis, 547 F.2d 1030, 1035 (8th

Cr. 1976)). Disparity in physical appearance anong the |ineup
photos is not enough to render an identification suggestive. 1d.

Lee’s next argunent is that the “show up” identifications
conducted after his arrest at the house at 3666 Metropolitan Street
are inperm ssibly suggestive. Police brought Brandi C avo and at
| east two others to the scene and asked themindividually if they

recogni zed Lee, who was being held in handcuffs.

13 1 ndeed, Lee’s argunent that sonmehow the police render such
an encounter “planned” and thereby commt a due process violation
by deliberately publishing a photograph of a crimnal suspect is
hard to fathom
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Al t hough we have not held “show up” identifications of this
type to be per se suggestive, there is certainly roomfor concern.
The Suprene Court has noted that the “practice of show ng suspects
singly to persons for the purpose of identification, and not as

part of a lineup, has been wi dely condemmed.” Stovall v. Denno,

388 U. S. 293, 302 (1967). Even assum ng arguendo, however, that
the “show up” identifications here were suggestive, Lee cannot show
that there was a significant risk of msidentification under the
five Biggers factors. Taking the nost inportant witness as an
exanpl e, Cavo had anpl e opportunity to view the person who exited
the Maxima and fired repeatedly at her car from a very short
di stance away. She testified that her attention was trained on his
face for several seconds before she ducked down. Although thereis
no record of what C avo said about Lee’s appearance before the
“showup,” it is clear that she was both very certain of his
identity and that it was a very short tine i ndeed between her first
encounter with Lee and the identification she nade on Metropolitan
Street. Thus we find no reason to believe that there was any
significant risk of msidentification.

We therefore reject Lee’'s argunents that the district court
abused its discretion by admtting the challenged identification
evi dence.

D.

Finally, Lee challenges the district court’s denial of his

motion for a mstrial based on the prosecutor’s statenents during
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closing argunent, alleging that these statenents inproperly
appealed to the jury as the conscience of the community and al so
appealed to racial bias. W reviewthis argunent for an abuse of
discretion and harm ess error when a contenporary objection is

made. United States v. WIllians, 343 F.3d 423, 434 (5th GCr.

2003). Appeals to the jury to act as the conscience of the
comunity are permssible, as long as they are not intended to

i nfl ane. United States v. Duffaut, 314 F.3d 203, 211 (5th Cir.

2002). In determning if a prosecutor’s remarks constitute
reversible error, we keep in mnd three factors: “(1) the
magni tude of the prejudicial effect of the prosecutor’s remarks;
(2) the efficacy of any cautionary instruction by the judge; and
(3) the strength of the evidence supporting the conviction.”

United States v. Wily, 193 F.3d 289, 299 (5th CGr. 1999).

The comments Lee cites fall far short of reversible error
under this standard.!* W discern no intention to inflane in the
governnent’s appeal to the jury to nake the city safer, especially
given that Lee’s counsel had previously descri bed New Ol eans as a

“high-crinme city.” Read in context, the prosecutor’s nention of

14 Regardi ng the prosecutor’s appeal to the conscience of the
comunity, Lee cites this statenent: “New Oleans is a dangerous
city. It is dangerous because of people like this. This is your
chance to nake the city a little bit safer.”

An al | eged appeal to racial bias cited by Lee was: “This guy,
Jayson Lee, says, not ‘just get in the trunk,’ but ‘get your white
cracker ass in the trunk.” The sanme kind of racial remarks that

you heard before.”
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the defendants’ racially-tinged | anguage was part of an attenpt to
show a common nodus operandi anong the perpetrators of the various
carjackings and not as an appeal to bias. In short, we are
confident that the district court did not err in refusing to grant
a mstrial on this basis.

We therefore affirmLee’ s convictions on all counts.

V.

For the foregoi ng reasons, the convictions of Lovelle Lang and

Jayson Lee on all counts relevant to this appeal are

AFFI RVED.
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