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In contesting the summary | udgnment awarded  Sol vay
Phar maceuticals, Inc., David Foster clains retaliationinviolation
of Title VII of the Cvil R ghts Act of 1964. 42 U S.C. 8§ 2000e
(2000) .

Sol vay hired Foster in 2000. Foster’s title was Manager,
Managed Care West; he managed regi onal account executives (RAEs)

and cultivated corporate accounts. Stanley Ferrell was Manager,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Managed Care East, with the sane responsibilities as Foster. They
reported to Ji m Her man.

Foster clains Herman engaged in gender discrimnation by
awar di ng Sol vay’s President’s Club Award (the award) to a nale, Joe
Law, instead of to Suzanne Berger-Barrali, a female. Fost er
all eges he was retaliated against — denoted and later fired — for
chal | engi ng Herman’ s such di scrimnation.

The highest |evel of recognition given the conpany’'s sales
force, the award i s given to RAEs based on their sal es perfornance;
overall performance reviews are used as tie-breakers. Foster and
Ferrell were responsible for conducting the performance apprai sal s
of the RAEs they supervised. Herman had the ultimte authority to
determ ne the w nner.

I n 2000, Herman' s assi stant, Manuel a Barol et, was responsi bl e
for tracking and calculating the award standings. She routinely
sent emails to Foster, Ferrell, Herman, and others, updating them
Barol et sent one email stating that, with one nonth |l eft before the
selection for the award, Berger-Barrali was leading;, results
however, were not final and would be announced at the Nationa
Busi ness Meeting in January 2001. The enail rem nded that overal
performance rankings would be used as tie-breakers. As not ed,
Herman had final authority to determ ne the w nner.

Law and Berger-Barrali worked under Ferrell’s supervision; he

was responsible for submtting their evaluations to Herman. \Wen



Her man nade t he sel ection, his records indicated Law s quantitative
reviews were better than Berger-Barrali’s; Herman did not yet have
qualitative reviews for the two. Herman believed, however, that
Law exhi bited better | eadership qualities. Therefore, he selected
Law.

Berger-Barrali was surprised and upset when she did not w n;

she conplained to Ferrell and others, including Foster. Wi | e
still at the January 2001 National Business Meeting, Foster
conplained to Herman on Berger-Barrali’s behalf. Foster clains

this first conplaint charged gender bias. As discussed infra, the
record denonstrates, however, that 11 October 2001 was the first
time Foster nentioned such bias, in an email to Solvay' s Human
Resour ces departnent.

That COctober, before Foster emailed the Human Resources
departnent, Hernman deci ded to reorgani ze Sol vay’ s sal es depart nent,
an event that occurred al nost yearly. Herman hoped it would help
stream i ne the departnent and i nprove internal relations. T he
reorgani zation plan, which becane effective in January 2002,
created a new nmanagenent position that took the place of both
Managers, Managed Care. Herman did not consi der Foster for the new
managenent position because he did not think Foster had the
requisite qualities and skills.

Foster was reassigned to a new position, Corporate Account

Executive (CAE). Ron Piela, Foster’s fornmer subordi nate, was naned



Area Manager; in Foster’'s new CAE role, he reported to Piela.
Foster asserts Piela’ s only prior managenent experience was wor ki ng
at Pizza Hut. Solvay contends it chose Piela because he, unlike
Foster, had the necessary skills. Foster was offered a different
position, one that raised his salary by $2,800.

In June 2002, Foster conplained to the Equal Enploynent
Qpportunity Comm ssion that he had been retaliated against for
reporting Herman’s discrimnatory conduct. The EEOC found no
evidence of discrimnation and issued a right-to-sue letter.

Foster continued to work for Solvay after filing this action
in late 2002. Due to changes within Solvay unrelated to this
action, Herman no |onger supervised Foster. Beginning in early
2003, Foster was supervised by Pete Wardlaw, Wade Smith, who
replaced Herman in |ate 2002, supervised Wardl aw. Smth placed
Foster on a Performance | nprovenent Plan (PIP), starting in January
2003. No evidence suggests Smth was aware of the action at hand
when he inplenented the PIP. Foster failed to neet several of the
PIP s goals and was fired in May 2003.

Foster anended his conplaint to claim he was termnated in
retaliation for filing the EEOCC charge and this action. Summary
j udgnent was awarded Sol vay in early 2005.

A sunmary judgnent is reviewed de novo under Rule 56 of the

Federal Rules of G vil Procedure. E.g., Baton Rouge Ol & Chem

Workers Union v. ExxonMbil Corp., 289 F.3d 373, 376 (5th Gr.



2002). Such judgnent is proper if "the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law'. Fep. R Qv. P. 56(c). Evidence is
construed in the light nost favorable to the non-novant. E. g., Kee
v. Gty of Rowett, 247 F.3d 206, 210 (5th Gr.), cert. denied, 534
U S 892 (2001). If a plaintiff fails to prove an essential
el emrent of his claim sunmmary judgnent nust be granted. Cel otex
Corp. v. Catrett, 477 U S. 317, 322-23 (1986). A party opposing
summary judgnent may not rest on the pleadings, but rather nust
provi de specific facts show ng the exi stence of a genuine i ssue for
trial. E g., Ragas v. Tennessee Gas Pipeline Co., 136 F.3d 455,
458 (5th Gr. 1998). Foster fails to denonstrate a genui ne issue
of material fact.

For retaliation, the plaintiff nust show (1) he engaged in
protected activity; (2) an adverse enpl oynent action occurred; and
(3) the protected activity was |linked to the adverse action. E. g.,
Long v. Eastfield Coll., 88 F.3d 300, 304 (5th Gr. 1996). |If the
plaintiff establishes a prinma facie case, the burden of production
shifts to the defendant to denonstrate a legitimate, non-
retaliatory reason for the adverse enploynent action. 1|d. at 304-
05. |If the defendant produces such evidence, “the focus shifts to

the ultimte question of whether the defendant wunlawfully



retaliated against the plaintiff”. ld. at 305. The ultimte
determ nati on asks whether filing the protected activity was a but -
for cause of the retaliation. Pineda v. United Parcel Serv., Inc.,
360 F.3d 483, 487 (5th Cr. 2004) (stating that when the def endant
offers a nondiscrimnatory reason for the adverse enploynent
action, the Fifth Grcuit has consistently required the plaintiff
to prove that but for the discrimnatory purpose, he woul d not have
been fired).

An enpl oyee engages in protected activity by (1) opposing an
enpl oynent practice nade illegal by Title VII, or (2) if he has
“made a charge, testified, assisted, or participated in any manner
inan investigation, proceeding, or hearing"” under Title VII. Long,
88 F.3d at 304 (citing 42 U S.C. § 2000e-3(a)). Al t hough the
underlying practice need not be illegal, the enpl oyee nust at | east
reasonably believe it to be so. |Id.

Foster was at Sol vay’s January 2001 Nati onal Busi ness Meeti ng,
where the award was presented, when he first conplained about
Berger-Barrali’s not receivingit. Nothinginthe record, however,
supports Foster’s contention that he cl ai ned gender discrimnation
t hen.

As noted, Foster never clainmed such bias until his 11 Oct ober
2001 email to the Human Resources departnent. That email said
Foster first thought Herman’s choice for the award was based on

personal bias, but that Foster changed his mnd and now



[considered] it as an exanple of gender bias”. Therefore, the
district court correctly held Foster’s January 2001 activity was
not protected under Title VII.

Foster did, however, engage in protected activity in QOctober
2001 when he cl ained gender discrimnation through his tel ephone
call and email to Solvay’'s Human Resources departnent. I n
addition, before he was fired, Foster engaged in protected activity
by filing a conplaint wwth the EEOC and by filing this action.

Title VII| addresses only ultimte enpl oynent actions, such as
“hiring, granting | eave, di scharging, pronoting, and conpensati ng”.
Dollis v. Rubin, 77 F.3d 777, 782 (5th Cr. 1995) (internal
citation omtted). Al t hough Foster was told on 8 Cctober 2001,
prior to sending the protected enmail, that he would not be
considered for the new CAE position, he was not reassigned unti
January 2002. Foster was not a manager in this new position. The
| oss of managenent responsibilities can arguably be seen as a
denotion or failure to pronote, either of which are ultinmate
enpl oynent actions. See |d. Therefore, as the district court held,
viewi ng the evidence in the |ight nost favorable to the Foster, he
has established the second part of a prima facie Title VI
vi ol ati on.

For a prima facie case of retaliation, Foster nust also
denonstrate any adverse enpl oynent actions were based, in part, on

Sol vay’ s knowi ng about Foster’'s protected activity. Sherrod v. Am



Airlines, Inc., 132 F.3d 1112, 1122 (5th Cr. 1998). Because
Foster was told before nmaki ng any gender discrimnation clains he
woul d not be considered for the CAE position, he cannot denonstrate
his reassignment was based, in part, on his protected activity.
Sol vay did not have to put on hold Foster’s previously planned job
reassi gnment sinply because he subsequently engaged in protected
activity. See Clark County Sch. Dist. v. Breeden, 532 U S. 268,
272 (2001).

Foster was fired in May 2003, six nonths after filing this
action and nearly a year after filing his EECC conplaint. Contrary
to Foster’s contention, this time gap is too great to establish
retaliation based nerely on tenporal proximty. ld. at 273-74
(collecting cases) (stating time gap mnust be very close, and
di scussi ng cases where three and four nonth gaps have been deened
too long to establish a causal |ink).

Foster was fired because he failed to fulfill certain
responsibilities in his PIP. He was put on this plan on 24 January
2003, the sane day Solvay filed its answer to this action. Foster
states conpl aints about his performance did not arise until after
he filed his EEOC conplaint and this action, and, therefore, that
the PIP and his firing were in retaliation for protected activity.
No evi dence suggests, however, that Smth, who instituted the PIP
knew about the EEQCC conplaint or this action until February or

March 2003.



The PIP included a witten warning that failure to followthe
plan could result in termnation. Uncontroverted evidence
denonstrates Foster failed to fulfill his duties under the PIP. It
was not enacted in retaliation for protected activity; Foster’s
termnation for failure to followthe PIP was al so not retaliation.
Because Foster would have been termnated regardless of his
protected activity, summary judgnent was proper.
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