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PER CURI AM *
Daniel Ify Iwegbu appeals the dism ssal with prejudice of

his civil-rights action under Bivens v. Six Unknown Naned Agents,

403 U. S. 388 (1971), as frivolous and the dismssal of his
Federal Torts CaimAct (“FTCA’) claimfor failure to state a
claimfor which relief can be granted. |wegbu argues that the
def endants were deliberately indifferent to his serious nedical

needs by unreasonably del aying his back surgery and by

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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transporting himby bus, know ng that he was in extrene agony
from his back condition

| wegbu’ s surgery was not del ayed but was perforned as
schedul ed. Therefore, Iwegbu s Bivens claimfor deliberate
i ndi fference based on a delay of nedical treatnent is frivol ous.

See Mendoza v. Lynaugh, 989 F.2d 191, 195 (5th Cr. 1993).

| wegbu argues that there was a one-year delay fromthe tine his
pai n began until his surgery was schedul ed but he did not raise a
cl ai m about the one-year delay in the district court. This
argunent will not be considered for the first tinme on appeal.

See Stewart Jass & Mrror, Inc. v. U S. Auto d ass Di scount

Centers, Inc., 200 F.3d 307, 316-17 (5th G r. 2000).

Wth regard to Iwegbu’s argunents that being transferred by
bus caused himpain, the record reveals that prison officials had
checked with Iwegbu' s spine surgeon and been told that |wegbu
could be transported. Consequently, prison officials neither
knew of a substantial risk of serious harmto |wegbu nor ignored

such arisk, and this claimis frivol ous. See Farner v. Brennan,

511 U. S. 825, 847 (1994).

| wegbu next argues that his retaliation claimis valid even
t hough he ultinmately received surgery and that the district court
shoul d not have relied on a prison nenorandum i ndi cating that
| wegbu’ s spi ne surgeon had approved the transfer. The record
shows that |wegbu received his surgery as schedul ed despite his

havi ng been transferred and that the decision was made to
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transfer himbecause of his disciplinary infractions. H's
conclusory argunents that the defendants intended to deny him
surgery but were thwarted by other prison officials who returned
himto the Federal Correctional Institution at Big Spring, Texas,
and that the prison nenorandumreflecting his spine surgeon’s

approval of noving himwas incredulous fail. See Johnson v.

Rodri quez, 110 F.3d 299, 310 (5th Gr. 1997).

| wegbu argues that the district court m sapprehended the
nature of his FTCA claim which involved the negligence of prison
officials in placing himin a position of great pain in
traveling. Even assum ng that Iwegbu did suffer injury as a
result of being transferred, it was not foreseeabl e because
prison officials checked with the spine surgeon prior to
transferring Iwegbu; thus, Iwegbu failed to state a FTCA claim

See Skipper v. United States, 1 F.3d 349, 352 (5th Gr. 1993).

| wegbu’ s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983);

therefore, it is DISMSSED. See 5THCQR R 42.2. The district
court’s dismssal of Iwegbu s conplaint as frivolous, and the
di sm ssal of his appeal as frivolous by this court, each count as

“strikes” under 28 U S.C. 8§ 1915(g). See Adepegba v. Hanmons,

103 F. 3d 383, 387-88 (5th G r. 1996). Additionally, |Iwegbu has

at | east one other strike. See United States v. $69,530.00 in

U.S. Currency, No. 98-50837 (Dec. 13, 2000) (unpub’d).

Consequently, Iwegbu is BARRED from proceedi ng in forma pauperis
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in any civil action or appeal brought while he is incarcerated or
detained in any facility unless he is under inmm nent danger of

serious physical injury. See 28 U S.C. 8§ 1915(g); see Adepegba,

103 F. 3d at 385.
APPEAL DI SM SSED; 28 U.S.C. § 1915(g) bar inposed.



