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Ant hony L. Sumrers, Texas prisoner # 1130913, appeals the
district court’s dismssal of his 42 U S.C. § 1983 civil rights
action for failure to state a claimfor failing to exhaust
adm nistrative renedies pursuant to 42 U S.C. § 1997e. Sunmers
argues that he filed his conplaint in the district court w thout
havi ng exhausted the grievance procedures because of fear of what
woul d happen to him but he does not allege that he has been

retaliated against for filing grievances or lawsuits. Sumers

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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stated in his conplaint that he did not exhaust the grievance
procedures at his institution. In his reply to the nagistrate
judge’s report, he gave no explanation for his failure to exhaust
and nmade no argunent agai nst the magi strate judge’s
recommendati on of dism ssal on that basis. The district court
did not err in dismssing Summers’s action for failure to exhaust

adm ni strati ve renedi es. See Days v. Johnson, 322 F.3d 863, 866

(5th Gr. 2003).
Summers’s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it IS DISM SSED. See 5TH CR.
R 42. 2.
Summers is hereby inforned that the dism ssal of this appeal
as frivolous counts as a strike for purposes of 28 U S. C
8§ 1915(g), in addition to the strike for the district court’s

dism ssal. See Adepegba v. Hammons, 103 F.3d 383, 387 (5th Gr

1996) (“[Djismssals as frivolous in the district courts or the
court of appeals count [as strikes] for the purposes of
[§ 1915(g)]."). We caution Summers that once he accunul at es

three strikes, he may not proceed in fornma pauperis in any civil

action or appeal filed while he is incarcerated or detained in
any facility unless he is under inmm nent danger of serious
physical injury. See 28 U S.C. § 1915(g).

APPEAL DI SM SSED AS FRI VOLOUS; SANCTI ONS WARNI NG | SSUED



