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Plaintiff-Appellant Enmmett Spooner, now federal prisoner no.
03514- 095, challenges the district court’s dismssal of his 42

US C § 1983 action and his application to proceed in forma

pauperis (“IFP") on appeal. He contests the district court’s
certification that his appeal is not taken in good faith. See

Baugh v. Taylor, 117 F.3d 197, 202 (5th Gr. 1997); 28 U S.C

§ 1915(a)(3); FED. R App. P. 24(a).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Spooner contends that his conviction was invalid because he
was charged with forgery but convicted of attenpted forgery. This

claimis barred by Heck v. Hunphrey, 512 U S. 477, 486-87 (1994),

because it inmpugns the validity of a conviction that has not been
set aside on appeal or through other proper channels of post-
conviction relief.

Spooner also contends that the statute under which he was

suspended w thout pay violates the Ex Post Facto C ause. Thi s

clains fails on several grounds: It is untinely; it is barred by
the doctrines of claimpreclusion and El eventh Anendnent i mmunity;
and it lacks nerit because the statute is a nonpenal regulation

serving a legitinmte governnental purpose. See Smth v. Doe, 538

U S. 84, 92 (2003).
Spooner has not denonstrated that he will raise a nonfrivol ous

i ssue on appeal. See Howard v. King, 707 F.2d 215, 220 (5th Cr

1983). Accordingly, Spooner’s notion to proceed | FP is DEN ED, and
his appeal is DISM SSED as frivolous. 5THCR R 42.2; Baugh, 117
F.3d at 202 n. 24.

The di sm ssal of this appeal as frivol ous counts as a “strike”

under the Prison Litigation Reform Act. See Adepegba v. Hammons,

103 F.3d 383, 387 (5th Gr. 1996). Accordi ngly, Spooner is

cautioned that if he accunulates three strikes, he wll not be

permtted to proceed |FP in any civil action or appeal filed while

he is incarcerated or detained in any facility unless he is under

i mm nent danger of serious physical injury. 28 U S C 8§ 1915(9).
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| FP DENI ED; APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



