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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JAM E SMTH, al so known as Papoose, al so known as Pap,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 5:01-CR-50070-2

ON REMAND FROM THE SUPREME COURT OF THE UNI TED STATES

Bef ore GARZA, DeMOSS, and CLEMENT, G rcuit Judges.
PER CURI AM *
This court affirnmed the sentence of Jam e Smth. Uni t ed

States v. Smth, 111 Fed. Appx. 280 (5th Gr. 2004) (per curiam

(copy at R 1, 295-96). The Suprene Court vacated and remanded

for further consideration in |ight of United States v. Booker,

125 S. C. 738 (2005). Smth v. United States, 125 S. C. 1063

(2005). This court requested and recei ved supplenental letter

briefs addressing the inpact of Booker.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Smith contends there is Sixth Arendnent error under Booker
because the district court, rather than a jury, nmade findings
regarding his role in the offense and the quantity of drugs
attributable to him To the extent his sentence could have been
based solely on his career-offender status, he contends that the
district court erred by applying the guidelines as nmandatory.

Smth concedes, and the record confirnms, that he did not
preserve his Booker issues by objection in the district court.
Accordingly, his contentions are reviewed only for plain error.

See United States v. Val enzuel a- Quevedo, 407 F.3d 728, 732 (5th

Cir. 2005); United States v. Mares, 402 F.3d 511, 520 (5th G

2005), petition for cert. filed (U S. Mar. 31, 2005) (No. 04-

9517).
To establish plain error, Smth nust show (1) an error, (2)
that is clear or obvious, and (3) that affects his substanti al

rights. See United States v. O ano, 507 U S. 725, 732 (1993);

Mares, 402 F.3d at 520. “If all three conditions are net an
appel l ate court may then exercise its discretion to notice a
forfeited error but only if (4) the error seriously affects the
fairness, integrity, or public reputation of judicial

proceedi ngs.” Mares, 402 F.3d at 520 (internal quotation nmarks
omtted). To satisfy the third part of the test Smth nust
denonstrate that the sentence “would have |likely been different
had the judge been sentencing under the Booker advisory regine

rather than the pre-Booker mandatory regine.” See id. at 521-22.
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If Smth's sentence were deened to be based on his career-
of fender status alone, the principles of Booker would not apply.

See United States v. Guevara, _ F.3d__. No. 03-11299, 2005 W

1009772, *6 (5th G r. My 2, 2005). Nonetheless, to the extent
the court applied the guidelines as mandatory or based Smth’'s

sentence on its own determ nation of the relevant drug quantity
and Smth's role in the offense, the court commtted errors that

were cl ear and obvi ous. See Val enzuel a- Quevedo, 407 F.3d at 733;

Mares, 402 F.3d at 521.

Wth respect to the third part of the test, Smth points to
the sentencing court’s explicit intention to inpose the m ni mum
sentence as proof that the court would have inposed a | esser
sentence under advisory guidelines. Inposition of the m nimm
gui del i nes sentence does not establish that the court would have

i nposed a | esser sentence. United States v. Bringier, 405 F. 3d

310, 317 (5th Cr. 2005). Moreover, the sentencing judge stated
that a 30-year sentence reflects the seriousness of the offense
and Smth's crimnal history. The court’s statenent suggests
that it would not have inposed a sentence of |ess than 360 nonths
under advisory guidelines. Smth fails to denonstrate plain
error.

The judgnent is AFFIRVED in all respects except for the
i mposition of a $100 special assessnent on Count 24. As in our
prior opinion, that part of the judgnment is MODIFIED to reflect a

conviction on Count 1 only and a special assessnent of only $100.
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Any noney paid by Smth toward the erroneous special assessnent
shoul d be refunded.

AFFI RVED | N PART; MODI FI ED | N PART.



