United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T August 19, 2003

Charles R. Fulbruge llI
Clerk

No. 03-60114
Conf er ence Cal endar

CHRI STOPHER CARBI N,

Pl ai ntiff-Appellant,
vVer sus
RI CHARD J. DANZI G Secretary of the Navy;
W DEAN PFEI FFER, Executive Director, Individual Capacity;
VERONI CA COLEMAN, I ndividual Capacity; GREGORY T. JAEGER
I ndi vi dual Capacity; THOVAS GRANAHAN, | ndivi dual Capacity,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
USDC No. 4:02-CVv-108-D-B

Bef ore JONES, W ENER, and BENAVI DES, Circuit Judges.
PER CURI AM *
Chri stopher Carbin, M ssissippi prisoner # 44718,

proceeding pro se and in forma pauperis (“IFP"), appeals

the 28 U.S.C. §8 1915(e)(2)(B)(i) dismssal as frivolous of his
42 U.S.C. § 1983 | awsuit against the Secretary of the Navy and
various Navy officials, asserting that his discharge fromthe

Navy violated his constitutional rights. This court reviews a

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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8 1915(e)(2)(B) (i) dismssal as frivolous for an abuse of

discretion. Norton v. D nazana, 122 F.3d 286, 291 (5th Cr

1997).

The district court determned that the suit was barred
by the doctrine of res judicata. Carbin conclusionally argues
that dism ssal was error because a jury could find in his favor,
because the defendants have not presented any evi dence yet,
and because he has been denied justice; he also asserts that he
shoul d have been given the opportunity to anend his pl eadings.
Carbin additionally cites cases for the proposition that
res judicata should not apply when a plaintiff did not have
a full and fair opportunity to litigate his clainms in prior
litigation, but he does not affirmatively assert that he was
deni ed such an opportunity in his previous |awsuits. Moreover,
even giving his pleadings |liberal construction, Carbin nakes
no specific argunent that the application of the doctrine of
res judicata to his clains was error, and he has therefore waived

the sole ground for appeal. See Yohey v. Collins, 985 F.2d 222,

224-25 (5th Cr. 1993).
The instant appeal is wthout arguable nerit and is

t her ef ore DI SM SSED. See Howard v. King, 707 F.2d 215, 219-20

(5th Gr. 1983); 5THGQR R 42.2. The district court’s dism ssal
of Carbin’s conplaint counts as a “strike” for purposes of

28 U.S.C. 8 1915(g), as does this court’s dism ssal of the

i nstant appeal. See Adepegba v. Hammons, 103 F. 3d 383, 387
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(5th Gr. 1996). This court has previously dismssed the appea
fromthe dismssal as frivolous of Carbin’s prior civil rights

action, giving himtw nore strikes. See Carbin v. United States

Navy, et al., No. 95-60544 (5th Gr. Cct. 19, 1995) (unpublished).

Because Carbin has now accunul ated nore than three strikes, he
may not proceed IFP in any civil action or appeal filed while he
is incarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C. 8§ 1915(9).

APPEAL DI SM SSED; THREE- STRI KES BAR | MPOSED.



