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PER CURI AM *
On January 24, 2005, the Suprene Court granted Vazquez’'s

petition for a wit of certiorari, vacated the prior judgnent of

this court, and renmanded this appeal to this court for
“consideration in light of United States v. Booker, 543 U S. [,
125 S. . 738] (2005).” Inits remand order the Suprene Court did

not specify which of the two majority opinions set forth in Booker
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was the basis for its remand deci sion. The Suprene Court did nmake
clear inits Booker decision that both opi nions woul d be applicable
to all cases pending on direct review or not yet final as of

January 12, 2005. See Booker, 125 S. C. at 769 (citing Giffith

v. Kentucky, 479 U. S. 314, 328 (1987)). Vazquez’'s appeal satisfies

t hose conditions.

Vazquez pl eaded guilty to conspiring to possess wthintent to
distribute 50 grans or nore of nethanphetam ne in violation of 21
U S C 88 841(a)(1l) and 846. In his original appeal to this court,
Vazquez clainmed that his sentence exceeded the nmaxi num sentence
provided by the sentencing guidelines for the type of
met hanphet am ne charged in his indictnment in violation of Apprendi

V. New Jersey, 530 U. S. 466 (2000). Nothing in Booker addresses

this claimof error, and Vazquez failed to object in the district
court on either of the grounds addressed in Booker: (1) a Sixth
Amendnent violation resulting from an enhancenent of a sentence
based on facts (other than a prior conviction) found by the
sent enci ng j udge, which were not admtted by the def endant or found
by the jury; or (2) that the Sentencing Quidelines were
unconstitutional because they were mandatory and not advisory.

Consequently, we review for plain error. United States v. CGore,

298 F. 3d 322, 324 (5th Cr. 2002). Because the district court did
not enhance Vazquez’s sentence on the basis of any facts found
solely by the court, we conclude that Booker’'s Sixth Amendnent
hol ding is not applicable to this case.
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However, under the Booker holding that the Guidelines are to
be advi sory and not mandatory, there is error in this case because
the district court viewed and acted under the Sentenci ng Gui del i nes

as mandatory and not discretionary. See Booker, 125 S.C. at 769;

United States v. Val enzuel a- Quevedo, 407 F.3d 728, 733 (5th Grr.

2005). Applying our plain error analysis, we conclude: (1) there
was error because the district court operated under a nmandatory
schene and not an advi sory schene; and (2) such error is now plain

under Johnson v. United States, 520 U. S. 461, 468 (1997) (holding

it is enough that error be plain at the tinme of appellate review).
However, under the third prong of our plain error nethodol ogy,
i.e., whether the error affects substantial rights, it is Vazquez’s
burden to show that, but for the error of acting on the prem se
that the Quidelines are mandatory and not advisory, the district

court woul d have made a di fferent deci si on. Val enzuel a- Quevedo, 407

F.3d at 733.

In United States v. Mares, 402 F.3d 511 (5th G r. 2005), we

said that “the pertinent question is whether [the defendant]
denonstrated that the sentencing judge — sentencing under an
advi sory schene rather than a mandatory one —woul d have reached a
significantly different result.” 1d. at 521. That is, the plain
error standard places the burden of proof on the defendant and

requires the defendant to show that the error actually did nake
a difference: if it is equally plausible that the error worked in
favor of the defense, the defendant |oses; if the effect of the
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error is uncertain so that we do not knowwhich, if either, side it

hel ped the defendant |oses.’” ld. (quoting United States v.

Rodri quez, 398 F.3d 1291, 1300 (11th Cr. 2005)).

The applicabl e sentenci ng range under the Guidelines in this
case, as determ ned by the presentence investigation report, was 97
to 121 nonths. Section 841(b)(1)(A) provides that a person found
guilty of violating subsection (a) is subject to a nmandatory
m ni mum sentence of ten years’ inprisonnment. The district court
j udge sentenced Vazquez to this mandatory m ni mum Therefore, even
if given the opportunity to treat the CGuidelines as discretionary
only, the district court was neverthel ess bound by statute to have
inposed at least the sanme sentence it did. Accordingly, we
determ ne that Vazquez cannot satisfy the third prong of our plain
error analysis, i.e., that the sentence inposed by the district
court violated his substantial rights.

We conclude, therefore, that nothing in the Suprene Court’s
Booker decision requires us to change our prior affirmance in this
case. W therefore AFFIRM the conviction and sentence as set by
the district court.

AFFI RVED.



