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Appel lant pleaded gquilty to one count of conspiracy to
distribute and possess wth intent to distribute nore than 100
kil ograns of marijuana. The district court sentenced Appellant to
87 nonths of inprisonnent and five years of supervised rel ease.

In his guilty plea, Appellant waived “the right to appeal
[the] sentence on any ground” on direct appeal and in any post

convi ction proceeding, including a notion under 28 U S.C. § 2255.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Appel I ant, however, reserved the right to appeal “any punishnent
i nposed in excess of the statutory maxi muni (40 years) and “any
puni shment to the extent it constitutes an upward departure from
the CGuideline range deened nost applicable by the sentencing
court.”

Appel | ant asserts the appeal waiver does not preclude this
appeal because the sentence was based on judicial findings of fact
neither admtted by Appellant nor found by a jury. Appel | ant
contends the sentence, therefore, exceeds the statutory maxi num as
defined in Blakely v. Wshington, 124 S C. 2531, 2537
(2004) (statutory maxinmum is the “maxi mum sentence a judge may
i npose solely on the basis of the facts reflected in the jury
verdict or admtted by the defendant” (enphasis in original)).

G ven our court’s very recent holding in United States v.
McKinney, = F.3d ___, No. 04-41223, Slip op. at 3-4, (5th Gr. 15
April 2005), that neither Blakely nor United States v. Booker, 125
S. G. 738 (2005), changes the neaning of “guidelines range” for a
guilty-pl ea appeal -wai ver, we doubt Appellant’s contention that
these cases change the definition of “statutory maxinmuni is
meritorious. Even if this appeal is not precluded by Appellant’s
appeal -wai ver, the clains raised fail plain error review

Rel ying on Bl akely, Appellant asserts for the first tine on
appeal that the district court nmade findings at sentencing on drug

quantity and on his role in the offense in violation of the Sixth



Amendnent . Appel lant contends the use of these findings to
i ncrease his sentence was reversible plain error.

To denonstrate plain error, Appellant nust show an error is
obvi ous and affects his substantial rights. See United States v.
Mares, _ F.3d __, 2005 W 503715 *1, *8-*9 (5th Cr. 4 Mar.
2005). To show the error affected his substantial rights,
Appel I ant nmust denonstrate that “the sentencing judge —sent enci ng
under an advisory schene rather than a mandatory one —woul d have
reached a significantly different result”. 1|d. at *9. Appellant
has not denonstrated the district court would have inposed a
di fferent sentence.
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