IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-60251
Summary Cal endar

CARCLYN T. ALLEN,
Pl ai ntiff-Appellee,
vVer sus
CI TY OF CLARKSDALE; ET AL.,
Def endant s,
RUSSELL SHAW JR., in his Individual and
O ficial Capacity as a Police Oficer for the
Cty of O arksdale,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 2:00-CVv-232

Novenmber 20, 2002
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM ~
Russell Shaw, Jr., appeals the district court’s order
denying his notion for sunmary judgnent in which he sought the

dism ssal of Carolyn Allen’s 42 U S.C. 8§ 1983 suit based on

qualified imunity and imunity under M ssissippi |law. Shaw

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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argues that (1) Allen’'s illegal confinenent and i npri sonnment

clains are not cogni zabl e under Heck v. Hunphrey, 512 U S. 477,

486-87 (1994), (2) he is entitled to qualified immunity on
All en’s denial of pronpt nedical attention and excessive force
clains, and (3) he is entitled to state law imunity on Allen’s
state law tort cl ains.

Allen’s illegal confinenment and inprisonnment clains cal
into question her underlying crimnal convictions. Thus, in
order for those clains to be cogni zabl e under § 1983, Allen was
required to prove that her conviction had been reversed,
expunged, or otherw se declared invalid. See Heck, 512 U S. 486-
87. The record reveals that Allen’s convictions have not been
inval idated. Therefore, her illegal confinenment and inprisonnent
clains are barred by Heck. Accordingly, sunmary judgnment is
reversed as to these issues.

The district court did not err in denying Shaw s notion for
summary judgnent based on qualified inmunity as to Allen’s claim
based on the denial of pronpt nedical care. If Allen’s factua

al l egations are accepted as true, as required by Behrens v.

Pelletier, 516 U S. 299, 313 (1996), a question renains
concer ni ng whet her Shaw acted with “deliberate indifference to a

substantial risk of serious nedical harm” See Wagner v. Bay

Cty, Tex., 227 F.3d 316, 324 (5th Gr. 2000). Because it is not

apparent that Shawis entitled to qualified immnity as a matter
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of law, the district court’s denial of summary judgnent as to

this issue is affirned. See Behrens, 516 U. S. at 313.

Al l en’s excessive force claimis not barred by Heck. See

Del aney v. G arrusso, 633 F.2d 1126, 1129 (5th G r. 1981). |If

Allen’s factual allegations are accepted as true, as required by
Behrens, a question remai ns concerning whether the force used by

Shaw was objectively unreasonable. See WIllians v. Braner, 180

F.3d 699, 703, clarified on reh’g, 186 F.3d 633, 634 (5th Cr.

1999). Because it is not apparent that Shawis entitled to
qualified imunity as a matter of law, the district court’s
deni al of summary judgnent as to this issue is affirned.

See Behrens, 516 U. S. at 313.

Finally, Allen has alleged that Shaw is not entitled to
state law i munity because his actions were nmalicious, thereby
taki ng hi moutside the course and scope of his enploynent and

depriving himof immunity. See Bridges v. Pearl River Valley

Water Supply Dist., 793 So.2d 584, 590 (Mss. 2001). Allen’s

factual allegations concerning nmalice, when viewed in the |ight
nost favorable to her, denonstrate the exi stence of a genuine
i ssue of material fact. See FED. R Qv. P. 56(e). Accordingly
the district court did not err in denying Shaw s notion for
summary judgnent as to this issue. See id.

Shaw s alternative argunent based on the statute of
limtations will not be considered by this court because he

raises it for the first tinme on appeal. See Lifemark Hospitals,
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Inc. v. Liljeberg Enterprises, Inc., No. 00-30645, 314 F.3d 410,

2002 W. 1978855 (5th G r. Aug. 28, 2002), n.29. (argunents not

raised in the district court cannot be asserted for the first

time on appeal).

AFFI RVED | N PART; REVERSED | N PART; AND REMANDED



