IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-60062
(Summary Cal endar)

FABI AN VAKSMAN,
Peti ti oner- Appel | ant,

ver sus

COMM SSI ONER OF | NTERNAL REVENUE

Respondent - Appel | ee.

Appeal fromthe United States Tax Court
(4741-00)

Novenber 21, 2002
Before DAVIS, WENER and EMLIO M GARZA, Circuit Judges.
W ENER, Circuit Judge’:

Peti ti oner-Appel | ant Fabi an Vaksman appeal s the decision of
the United States Tax Court determ ning a deficiency in his federal
incone tax for 1997 in the anount of $2,108. For essentially the
sane reasons as are set forth in the Tax Court’s ruling, we

affirm?

Pursuant to 5th Cir. R 47.5, the court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.

1'We review the Tax Court’s factual findings for clear error
and exam ne concl usions of | aw de novo. Dunn v. Commir of |nternal
Revenue, 301 F.3d 339, 348 (5th Gr. 2002).




Vaksman appeals the Tax Court’s determ nations regarding the
deductions he clained for (1) depreciation of his autonobile; (2)
cellul ar tel ephone expenses; (3) educational expenses; and (4)
busi ness use of his honme. He al so chal l enges specified I RS policies
and procedures and all eges several constitutional violations. W
briefly address each of Vaksman' s cl ai ns.

1. Autonobil e Depreciation

Vaksman asserts that he drove his autonobile 15,000 mles in
1997, of which 79. 10 percent, or 11,865 mles were for business. On
this basis, he conputed a $1, 325 depreciation deduction. He did
not, however, submt any records to substantiate the business use
of his vehicle, or to distinguish business use from personal use.

Passenger autonobiles are “listed property” subject to the
strict substantiation requirenents of 8 274(d) of the Internal
Revenue Code (“I.R C.”). Under |I.R C. § 274(d), “[n]o deduction or
credit shall be allowed . . . with respect to any |isted property

unl ess the taxpayer substantiates by adequate records or
sufficient evidence corroborating the taxpayer’s own statenent” (1)
t he anount of the expense; (2) the tinme and pl ace of the use of the
property; and (3) the “business purpose of the expense.”? As
Vaksman has provi ded none of the required docunentation, but relies
solely on his own uncorroborated estinmate, the Tax Court properly

di sal | owed t he deducti on.

2 26 U S.C. § 274(d)(4).



2. Cellul ar Tel ephone Expenses

Vaksman cl ained a deduction of $715 for cellular tel ephone
expenses. Cel lul ar tel ephones are al so “listed property” subject to
the substantiation requirenents of |.RC § 274. As with his
aut onobi | e, Vaksman failed to submt any docunentation to establish
t he busi ness use of his cellular tel ephone, the anount he paid for
the service, or even the identity of the tel ephone conpany. The Tax
Court properly disallowed the deduction.

3. Educati onal Expenses

Vaksman clained a deduction of $1,550 for “continuing
education.” On appeal, he argues that his tuition paynents to the
University of Houston for “dissertation hours” in the history
departnment were “used as a busi ness expense” and were necessary to
generate business as a Russian transl ator.

As a threshold matter, we again note that Vaksman has fail ed
to submt docunentation in support of the clainmed deduction. Even
if the deduction were adequately docunented, however, Vaksman’'s
tuition paynents to the university would not be deductible as
busi ness expenses under these circunstances. The |.R C authorizes
deductions for business expenses that are “ordinary and
necessary.”® An expense is “ordinary and necessary” if it is

“appropriate, helpful, and of a commobn or frequent occurrence in

326 US.C § 162(a).



the type of business carried on by the taxpayer.”* The expense
“must be directly related to the taxpayer’s business.”?®

Vaksman has failed to establish that his pursuit of a doctoral
degree in history “relates to” his translating business. Although
Vaksman contends that a university affiliation was necessary to
generate translation business, he produced no evidence; and the
record on appeal reflects no evidence to support this contention.
Nei t her we, the Tax Court, nor the Conm ssioner has questioned the
fact that Vaksman is engaged in the business of Russian
transl ati ng; neverthel ess, he has failed to prove a “nexus” between
this business and the study of United States history. Although
association with a local university, and access to conputers and
ot her university resources, may margi nally benefit any busi nessnan,
we agree with the Tax Court’s conclusion that “[t]he ‘ordinary and
necessary’ requirenent . . . iIs not so elastic a concept as to
countenance a marginal relationship between an expense and a
t axpayer’s trade or business.”®

4. Busi ness Use of Hone

Vaksman cl ai ned a hone of fi ce deducti on of $5, 280 based on hi s

4 Tulia Feedlot, Inc. v. United States, 513 F. 2d 800, 804 (5th
Cr. 1975).

S Hynel v. Commir of Internal Revenue, 794 F.2d 939, 940 (5th
Cir. 1986).

682 T.CM (CCH 19, R 17, at 11.



estimate that, in 1997, he used 80 percent of the 900 avail able
square feet in his apartnent (720 square feet) for his translating
busi ness. The Conm ssioner reduced the deduction to $1, 588,
al l ocating 25 percent of Vaksman’s $6, 350 rent to business use.

As a general rule, “the use of a dwelling unit which is used
by the taxpayer during the taxable year as a residence” is not
deductible.” This rule does not apply, however, to the portion of
a residence “which is exclusively used on a regular basis . . . as
the principal place of business for any trade or business of the
t axpayer.”?8

Vaksman failed to denonstrate that he used 80 percent of his

resi dence exclusively and on a regular basis for his translating

busi ness. As the Tax Court explained, Vaksman’s claim in this
regard is belied by his own adm ssion that he worked only seven
days in 1997. Moreover, Vaksman’s inclusion of his bathroom and
bedroomin his estinmate of “business use” is m splaced; although he
may have used these areas on occasion for a business purpose, any
busi ness use of these areas was not exclusive. W concl ude that the
Tax Court properly disallowed the $5,280 deduction in favor of a
nore reasonabl e—and, we mi ght add, generous—%$1, 588 hone office

deducti on.

726 U.S.C. § 280A(a).
8 1d. § 280A(c)(A).



5. Renmining dains

Vaksman’ s remai ni ng argunents are entirely wthout nerit. He
dedicates the bulk of his argunent on appeal to perceived
unfairness in the Internal Revenue Service (“IRS’) procedures
| eading to his notice of deficiency. In particular, Vaksman objects
to the ability of an IRS supervisor to “overrule” or nodify the
concl usions of an auditor and repeatedly all eges “bad faith” on the
part of the IRS for failing to conply with his discovery requests.
Vaksman al so asserts sweeping First Anendnent and constitutional
i ssues and seeks an award of costs and attorney fees.

Courts do not “look behind the notice of deficiency to
determ ne or examne the evidence used, or the propriety of the
Conmi ssioner’s notives in making the deficiency determnations.”®
The law is well-settled that the governnent’s determ nation of
deficiency is presuned to be correct; this “presunption of
correctness generally prohibits a court from | ooking behind the
Commi ssioner’s determ nation even though it nay be based on hearsay
or other evidence inadmssible at trial.” For this reason, we,
li ke the Tax Court, will not revisit or second-guess the nethods of

t he I RS

° Pasternak v. Commir of Internal Revenue, 990 F.2d 893, 898
(6th Cr. 1993).

10 Portillo v. Conmmir of Internal Revenue, 932 F.2d 1128, 1133
(5th Gir. 1991).




Vaksman’s First Anendnent claimis grounded in his conplaint
that the IRS sent an agent to his hone to investigate his
transm ssion of a poemto an IRS G oup Manager. Assum ng, W thout
concluding, that the Tax Court had jurisdiction to consider this
claimand that we have appellate jurisdictiontoreviewit, we hold
that Vaksman’s First Amendnent claimis wholly w thout nerit and
not worthy of further discussion.

Finally, Vaksman’s claim for costs and attorney fees is
equally without nerit and borders on frivolousness. As a pro se
litigant, he is not entitled to attorney fees because, quite
sinply, he did not actually “pay” or “incur” attorney fees.! 1In
addition, Vaksman was not the “prevailing party” as defined in
| . R C. 8§ 7430(c)(4). Vaksman neither “substantially prevailed with
respect to the anobunt in controversy”'>—the deficiency was reduced
only from $2,217 in the original notice, to $2,108 in the Tax
Court’ s deci si on—nor “substantially prevailed with respect to the
nost significant issues.”?®®

We recogni ze that Vaksman has serious m sgivings about the

manner in which federal incone taxes are collected in the United

11 Corrigan v. United States, 27 F.3d 436, 438 (9th Cir. 1994)
(“A pro se litigant does not pay or incur attorney fees. Thus,
attorney fees are not available to pro se litigants under I.R C. 8§
7430) .

12 26 U S.C. § 7430(c)(4)(i)(1).
13 |d. § 7430(c)(4)(i)(11).



States. It is obvious, and unfortunate, that he feels that he has
been unfairly and illegally “targeted” by the IRS. Neverthel ess,
our careful review of the record, the parties’ briefs, and the
appl i cabl e | aw convi nces us that, as a matter of |law, all Vaksman’s
clains in the Tax Court, and his contentions on appeal, are
basel ess. Finally, we caution Vaksman agai nst further prosecution
of these clains, |est he incur sanctions for protracting litigation
that is legally frivol ous.

Concl usi on

For essentially the sane reasons set forth by the Tax Court,
its disposition of this actionis, in all respects,

AFFI RVED.



