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Eleuterio Gacia-Gacia appeals his illegal reentry
conviction and the revocation of the probationary term inposed
pursuant to his m sdeneanor conviction for unlawful entry.
He argues that the inposition of a sentence of inprisonnment upon

the revocation of his probationary termwas plain error because he

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



was not advised of the dangers of self-representation when he
wai ved his right to counsel and pleaded guilty to unlawful entry.

Assum ng arquendo that a direct appeal is the proper
avenue for Gacia-Gacia s challenge, and that the factual
gquestions in regard to wai ver of counsel are susceptible of review,
the record evidence shows that he validly waived his Sixth
Amendnent right to counsel. Wth the aid of an interpreter, the
magi strate judge inforned Gracia-Gaciathree tinmes of hisright to
appoi nt nent of counsel and expl ai ned the maxi mnum possi bl e sent ence
for his m sdeneanor charge. Gacia-Gacia also signed a witten
wai ver drafted in his native Spanish, in which he acknow edged but
wai ved his right to appoi ntnent of counsel. Although G acia-Gacia
was arraigned in a group, had only a sixth-grade education, and
coul d not speak English, he has never conplained that he did not
understand the right to counsel or the consequence of its waiver.
Moreover, Gracia-Gacia was able to appreciate the val ue of that
right during his prior adjudication on the charge of alien
transportation. We therefore hold that Gacia-Gacia validly

wai ved his Sixth Anendnent right. See Argersinger v. Hamlin, 407

U S. 25, 37 (1972).
Graci a-Graci a concedes that the i ssue whether 8 U S.C

8 1326(b)(1)&(2) is unconstitutional in [ight of Apprendi v. New

Jersey, 530 U. S. 466 (2000), is foreclosed by A nendarez-Torres v.

United States, 523 U S. 224 (1998), and he raises it only to

preserve its further review W nust follow the precedent set

2



in Al nendarez-Torres “unless and until the Suprenme Court itself

determnes to overrule it.” United States v. Dabeit, 231 F. 3d 979,

984 (5th G r. 2000) (internal quotation and citation omtted).

AFFI RVED.



