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PER CURIAM:*

George Crape filed a civil rights suit under 42 U.S.C. 

§ 1983 after his right testicle was removed following an injury

he sustained while he was a pretrial detainee at the Brazoria

County Detention Center.  Sheriff Joe King and Sergeant Dale

Fletcher appeal the district court’s denial of their motion for
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summary judgment in which they argued that they were entitled to

qualified immunity.  Crape alleged that King and Fletcher

violated his Eighth Amendment protection from cruel and unusual

punishment when they failed to provide him immediate care by a

urologist.  

Whether a public official is entitled to qualified immunity

depends on two inquiries.  Harris v. Victoria Indep. Sch. Dist.,

168 F.3d 216, 223 (5th Cir.), cert. denied, 120 S. Ct. 533

(1999).  First, a defendant is entitled to qualified immunity

when a plaintiff has failed to allege the violation of a clearly

established constitutional right.  Id.  Second, a defense of

qualified immunity will succeed if the defendant's conduct was

objectively reasonable at the time in light of clearly

established law.  Id.  

     King and Fletcher argue that the law was not clearly

established that either of them had a constitutional duty to

ensure that Crape be seen immediately by a medical specialist

absent subjective knowledge of Crape’s need of immediate

treatment.  The evidence Crape submitted in opposition to the

defendants’ motion for summary judgment evidence showed that King

and Fletcher, each, were subjectively aware that more than one

month after an injury in which Crape’s right testicle was pushed

into his groin, Crape remained in excruciating pain, and had

still not seen a urologist.  Thus, Crape raised an genuine issues

as to a fact which, if true, would clearly evince the medical
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need in question and indicate that the denial of treatment was

much more likely than not to result in serious medical

consequences.  Johnson v. Treen, 759 F.2d 1236, 1238 (5th Cir.

1985).  The district court’s denial of summary judgment based on

the Fletcher’s and King’s qualified immunity is AFFIRMED.


