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St even Moody, Texas prisoner # 809008, appeals the district
court’s dismssal of his civil rights suit as frivolous and for
failure to state a claimunder 28 U . S.C. 8§ 1915(e)(2)(B)(i) and
(ii). He argues, as he did in the district court, that the clerk
of the state court and deputy cl erks denied himaccess to the
courts when they refused to file his state petition when he first

submtted it.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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To state a denial of access claim the prisoner nust
denonstrate that his position as a litigant has been prejudiced

by the defendants’ actions. MDonald v. Steward, 132 F.3d 225,

230-31 (5th Gr. 1998). The record and Mody’'s allegations
denonstrate that he could not show how he was prejudiced by the
del ayed filing of his petition in state court or that the
def endants were wong to require Mody to file an affidavit
listing his prior suits. The district court’s dismssal of
Moody’ s conpl ai nt was not error.

Further, Mody’'s appellate argunents are w thout arguable

merit, and his appeal is dism ssed as frivolous. See Howard v.

King, 707 F.2d 215, 219-20 (5th Gr. 1983); 5THQR R 42.2. The
di sm ssal of his appeal as frivolous and the district court's
di sm ssal count as two strikes for purposes of 28 U S. C

8 1915(g). See Adepegba v. Hammons, 103 F. 3d 383, 387-88 (5th

Cir. 1996). Mwody is warned that if he accunul ates three
strikes, he may not proceed IFP in any civil action or appeal
while he is incarcerated or detained in any facility unless he is
in immnent danger of serious physical injury. See id.; 28
U.S.C. § 1915(g).

Moody’ s notions to expand the record with new evi dence and
for the appointnent of counsel are denied.

Dl SM SSED AS FRI VOLOUS; THREE- STRI KES WARNI NG | SSUED,

MOTI ONS DENI ED



