IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40134
Summary Cal endar

CLI FTON RAY CHOYCE,
Peti ti oner- Appel | ant,

ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
( C- 00- CV- 86)
September 30, 2002
Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Petitioner-Appellant difton Ray Choyce, Texas prisoner #
380334, appeals fromthe denial of his 28 U S.C. § 2254 petition.
The district court granted Choyce a certificate of appealability
(COA) as to whether his due process rights were violated by (1) the
use of Oficer Hester’s unsworn, hearsay statenent at Choyce’s

prison disciplinary hearing or (2) the refusal of prison officials

to permt Choyce to call Oficer Hester as a disciplinary hearing

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



wtness. In addition, Choyce requests on appeal that we address
whet her he was deprived of effective assistance of counsel
substitute at the prison disciplinary hearing.

An inmate is afforded only circunscri bed due process rights in
a prison disciplinary proceeding. The Suprene Court has refused to
hold, in the context of prison disciplinary proceedi ngs, that an
inmate’'s due process rights are coextensive with those of free

citizens. WIff v. MDonnell, 418 U S. 539, 556, 563-66 (1974).

Anmong ot her things, the Court does not forbid the use of unsworn
hearsay statenents in prison disciplinary hearings.

WIff also forecloses Choyce s argunent that the refusal of
prison officials to permit himto call Oficer Hester as a defense
W tness violated his due process rights. Choyce conpl ains that he
was not allowed to question Oficer Hester about his (Hester’s)
version of the events. In Wl ff, however, the Court refused to
construe the Constitution as inposing the requirenent that inmates
be allowed the right of confrontation and cross-exam nation in
di sciplinary proceedings. 1d. at 567.

Choyce al so contends that O ficer Anbriz’s tel ephone testinony
vi ol ated Choyce’'s due process rights. Choyce was not, however
granted a COA by the district court on that issue, and he has not
expressly sought to expand that court’s grant of COAto include it.

We are therefore without jurisdiction to consider it. See United

States v. Kimer, 150 F.3d 429, 431 (5th Gr. 1998).




Finally, we reject Choyce’'s argunent that he was denied
effective assistance of counsel substitute. As a prison inmate
does not have a right to either appointed or retained counsel at
prison disciplinary hearings, there is no constitutional violation
on whi ch habeas relief could be granted on the basis of ineffective
assi stance of counsel substitute at a disciplinary hearing. See

Enriquez v. Mtchell, 533 F.2d 275, 276 (5th Gr. 1976). Hi s

request for COA on this issue is DEN ED

AFFI RVED.



