IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30507
Summary Cal endar

DONALD M DURKI N,
Pl ai ntiff-Appellant,

ver sus

UNI TED STATES POSTAL SERVI CE, John E. Potter,

Post mast er Gener al ,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(01- Cv-0914)

Decenber 5, 2002
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Donald Durkin, a white male, worked for the United States
Postal Service (“USPS’) from March 1972 until his retirenent in
Decenber 1995. Beginning in 1991, after applying for and failing
to receive a team | eader position, Durkin requested training that

woul d make himeligible for such a position in the future. Wen

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Durkin was placed on the Internal Cinmes Team as the audit
i nspector and not given a team/| eader position as he requested, he
filed a formal conplaint; the Equal Enploynment Qpportunity
Comm ssion (“EEOC’) found no discrimnation. Durkin's second
formal conplaint alleged that USPS (1) placed him on a non-team
assignnent and did not provide him with proper equipnment and
supplies during his five-year audit assignnent; (2) denied him
traini ng opportunities when two vacanci es were avail able in the New
Ol eans Division; (3) assigned himto positions with no opportunity
for advancenent; and (4) did not select himto interview for two
team | eader vacancies. The EEOCC affirned a final agency deci sion
denying Durkin’ s clains and deni ed reconsi derati on.

In April 2001, Durkin brought this action under Title VII, 42
U S C 8 2000e, et seq., alleging that USPS di scrim nated agai nst
hi mbased on his race and gender and that he was retaliated agai nst
for filing conplaints wwth the EEOCC. The retaliation clains were
dism ssed in October 2001. USPS noved to dismss the clains
related to Durkin’s second adm ni strative conpl ai nt under Federa
Rule of Civil Procedure 12(b)(1) because the lawsuit was not filed
wthin the statutory period and noved to dism ss the remai nder of
Durkin’s clains for failure to state a clai munder Rule 12(b)(6) or
in the alternative for failure to present genuine issues of
material fact under Rule 56. Durkin filed a response and sought

summary | udgnent. The district court granted USPS s notion for



summary judgnent on Durkin’s discrimnation claim dism ssed
Durkin's hostile work environnment claim and found that Durkin was
time-barred from bringing clains stemmng from his second
adm ni strative conplaint. Durkin appeals the grant of summary
j udgnent and the di sm ssal.

Di scrimnation Caim

W review summary judgnent rulings de novo, Potonac Ins. Co.

v. Jayhawk Med. Acceptance Corp., 198 F.3d 548, 550 (5th Gr.

2000), and apply the sane standard as the district court. Watt v.

Hunt Pl ywood Co., Inc., 297 F.3d 405, 408 (5th Cr. 2002). Sunmary

judgnent is appropriate when there i s no genui ne i ssue of nmateri al
fact and the noving party is entitled to judgnent as a matter of
| aw. FED. R CGv. P. 56(c). W view all evidence and factua
inferences in the light nost favorable to the party opposing the

motion. Price v. Federal Exp. Corp., 283 F.3d 715, 719 (5th GCr.

2002) .
A Title VII plaintiff bears the initial burden of proving a
prima facie case of discrimnation by a preponderance of the

evi dence. See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802

(1973). Aplaintiff may prove a prima facie case of discrimnation
by showing (1) that he is a nenber of a protected class, (2) that
he was qualified for the position, (3) that he suffered an adverse
enpl oynent action, and (4) that others simlarly situated were nore

favorably treated. LaPierre v. Benson Ni ssan, 86 F.3d 444, 448




(5th Gr. 1996). The elenents of a prima facie case for failure to
pronote vary slightly; for such a case, plaintiff nust show (1)
menbership within a protected class, (2) that he applied and was
qualified for the position sought, (3) that he was not pronoted or
transferred, and (4) after his rejection, the position remained
open and the enployer continued to seek applicants from persons

wth plaintiff’s qualifications. See Texas Dep’'t of Cnty. Affairs

v. Burdine, 450 U S. 248, 254 n. 6 (1981) (quoting MDonnell

Dougl as, 411 U. S. at 802); Perez v. Region 20 Educ. Serv. &r., 307

F.3d 318, 324 (5th Gr. 2002). Once established, the plaintiff’s
prima faci e case raises an i nference of intentional discrimnation.

McDonnel | Dougl as, 411 U. S. at 802. The burden then shifts to the

defendant to rebut the presunption by articulating a legitimte,
nondi scri m natory reason for the chall enged enpl oynent action. See
Burdine, 450 U S at 254-55. The plaintiff then has the
“opportunity to prove by a preponderance of the evidence that the
legitimate reasons offered by the defendant were not its true
reasons, but were a pretext for discrimnation.” 1d. at 253.
Durkin clains that USPS did not offer a legitimte,
nondi scrim natory reason for the chall enged enpl oynent actions. On
appeal , Durkin enphasizes his allegation that he was placed in the
audit inspector position on the Internal Cinmes Team for
discrimnatory reasons and to keep him from gaining |eadership

experience. He asserts that the reasons given by USPS and accept ed



by the district court do not address his assignnent as audit
i nspect or.

Though the district court did not directly rule on whether or
not Durkin's assignnent to the Internal Crines Team was
discrimnatory, we find that USPS s action of placing Durkin on
that team does not satisfy the adverse enploynent action el enent
needed to create a prim facie case of discrimnation. Dur ki n
hi msel f all eges that he was assigned to the new position because of
his conplaints about his previous position and its |lack of
advancenent, so at the very least he was no worse off in the new
position. At the time Durkin was placed on the Internal Crines
Team and given the audit inspector position, his supervisor, Kar
Kell, believed that other inspectors would be assigned to the team
over tinme and that Durkin mght becone team |eader when that
happened. From April 10 - 15, 1992, and Novenber 27 - Decenber 3,
1992, Durkin was appointed as acting team | eader of the Internal
Crimes Team Not only was the assignnent not adverse, there is no
evi dence that his placenent on the teamwas notivated by gender or
race di scrimnation

The district court properly addressed Durkin’s all egation that
he was discrim nated against in being passed over for team | eader
positions, which the district court characterized as a failure to
pronmote claim  Assuming that Durkin nade a prima facie case of

discrimnationinregards tothis allegation, as the district court



assuned, USPS has put forth legitimate, nondiscrimnatory reasons
for its actions and Durkin has failed to show any pretext. Kel
testified that Durkin was not given a team/| eader position because
there was not enough work to justify creating a teamin the audit
field. Durkin was not transferred to teamoriented work outsi de of
the audit field because after spending noney and tine training him
for the audit inspector’s position USPS felt it was a waste of
resources to reassign him The two team| eader openi ngs Durkin did
not receive went to individuals with | eadership experience in the
fields in which the |eadership positions were avail abl e. Their
experience in those fields made it possible to fill the positions
W t hout additional training. The district court properly found
that Durkin did not establish that USPS s explanation for failing
to pronote himwas pretextual.
Hostile Work Environnment C aim
W review a Rule 12(b)(6) dism ssal de novo, accepting al

wel | -plead facts as true. Mowbray v. Caneron County, Tex., 274

F.3d 269, 276 (5th Cr. 2001). Questions of fact are viewed in the
light nost favorable to the plaintiff, and questions of |aw are
revi ewed de novo. |d.

The district court found that Durkin did not nake a hostile
work environnment claimin his admnistrative proceedings. “The

scope of inquiry of a court hearing in a Title VIl action ‘is

limted to the scope of the EEOCC i nvesti gati on which can reasonably



be expected to grow out of a charge of discrimnation. Young V.

Gty of Houston, 906 F.2d 177, 179 (5th Gr. 1990) (quoting Sanchez

v. Standard Brands, 431 F.2d 455, 466 (5th G r. 1970). The scope

of Durkins claim in his first conplaint was limted to an
i nvestigation of his placenent on the Internal Crinmes Team as an
audi tor inspector rather than as a teamleader. @G ven the scope of
hostile work environnment clainms, the second conplaint also did not
i ncl ude such a cl aim

A hostile work environnent claimunder Title VIl requires a
court to eval uate whether the harassnent is “so severe or pervasive
as to alter conditions of [the victims] enploynent and create an

abusi ve working environnent.” Faragher v. Cty of Boca Raton, 524

U S 775, 786 (1998) (internal quotes omtted). Wbrkplace conduct
is not neasured in isolation; instead, “whether an environnent is
sufficiently hostile or abusive” nust be judged “by | ooking at all
the circunstances, including the frequency of the discrimnatory
conduct; its severity; whether it is physically threatening or
humliating, or a nere offensive utterance; and whether it
unreasonably interferes with an enpl oyee’s work performance.” 1d.
at 787-88 (internal quotes omtted). The district court properly
found that given the scope of investigation required by the filing
of a hostile work environnent claim the EEOC proceedi ngs did not

enconpass a hostile work environnent claim



Concl usi on

For the reasons given above, we AFFIRM the district court.



