IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-21257

CRAI G NEI L OGAN, Peti ti oner- Appel | ant,
vVer sus

JANI E COCKRELL, DI RECTOR,

TEXAS DEPARTMENT OF CRI'M NAL

JUSTI CE, | NSTI TUTI ONAL

DI VI SI ON, Respondent - Appel | ee.

On Application for a Certificate of Appealability
Appeal fromthe United States District Court
for the Southern District of Texas
No. 02-4331

Novenber 19, 2002
Before JOLLY, EMLIO M GARZA, and CLEMENT, G rcuit Judges.
PER CURI AM *

Petitioner-Appellant Craig Neil Ogan, who is schedul ed to be
executed at 6:00 p.m today, Novenber 19, 2002, seeks a certificate
of appealability (“COA”) in order to appeal the Order of the United
States District Court for the Southern District of Texas denying
his Motion for Stay of Execution, Mtion for Appoi ntnent of Counsel
and Mdtion for Constitutionally Adequate Determ nation of M.
Ogan’s Present Conpetency To Be Executed. Ogan’s notions to the

district court were prem sed on his argunent that he i s i nconpetent

"Pursuant to 5TH QR R 47.5, the Court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



to be execut ed under the standards set forth in Ford v. Wai nwi ght,

477 U. S. 399 (1986). W decline to issue a COA
I

Ogan was convicted and sentenced to death for the capital
murder of a police officer. On direct appeal, Ogan chall enged (1)
the sufficiency of the evidence denonstrating his deliberate
conduct in causing the officer’s death; (2) the sufficiency of the
evidence establishing his future dangerousness; and (3) the
effectiveness of his trial counsel at the penalty stage regarding
counsel’s requested jury instruction on mtigation. The Texas
Court of Crimnal Appeals affirmed Ogan’s conviction and sentence.
On Decenber 21, 1993, the United States Suprene Court denied Ogan’s
petition for a wit of certiorari.

In hisinitial state habeas application, Ogan clainmed that his
trial counsel rendered ineffective assistance by failing to enpl oy
a mtigation specialist and by failing to investigate his history
in an effort to discover mtigating evidence. In April 1999, the
Texas Court of Crimnal Appeals denied habeas relief based on the
trial court’s findings and concl usi ons.

In his first federal habeas petition, filed on August 3, 1999,
and suppl enent ed on Decenber 30, 1999, (Ogan sought relief on five
grounds: (1) insufficient evidence to sustain the jury’'s
affirmati ve answer to the statutory punishnent issue on deliberate

conduct; (2) insufficient evidence to sustain the jury’'s



affirmative answer to the statutory punishnent issue on future
dangerousness; (3) ineffective assi stance of counsel based on tri al
counsel’s limtation of the jury instruction on mtigation; (4)
i neffective assi stance of counsel based on trial counsel’s failure
adequately to develop and present mtigating evidence; and (5)
Qgan’s purported inconpetency to stand trial. Ogan did not raise
the claim that he was inconpetent to be executed under the Ford
st andar d.

The district court rejected Ogan’s two insufficiency-of-the-
evidence clains regarding the special issues on the nerits. The
district court also rejected Ogan’s cl ai mof ineffective assi stance
of counsel regarding the jury instructions on mtigating evidence.
The district court found that Ogan had failed to present his claim
of lack of conpetency to stand trial on direct review, or during
t he state habeas proceedings and that he had failed to denonstrate
cause and prejudice for this failure. Nevert hel ess, the court
considered the claimon the nerits and rejected it. The district
court also applied the procedural bar to Ogan’s claim that his
trial counsel was ineffective for failing to recogni ze the extent
of his nental health problens. The district court rejected Ogan’s
remai ni ng “m scel | aneous” ineffective assistance clains regarding
state trial and habeas counsel and the Texas state courts’
obligations to provide himwi th effective counsel. The court based

its rejection of these clains on either a procedural bar, the



merits, or both. The district court refused to grant a COA even
t hough Ogan had not yet requested one.

QOgan requested a COA fromour court for the follow ng cl ai ns:
(1) the state courts violated his rights to neaningful access to
the courts, equal protection, and due process by refusing to renedy
their earlier error of appointing himineffective habeas counsel;
(2) he was inconpetent to stand trial; (3) trial counsel rendered
i neffective assistance by failing to recognize the extent of his
mental health problens; and (4) trial counsel was ineffective in
failing to request an adequate and accurate jury instruction on
mtigating evidence and in failing to object to the “nullification
instruction” given by the trial court during the sentencing phase
of his trial. Qur court denied a COA for each of those clains.

Qgan v. Cockrell, 297 F.3d 349 (5th Gr. 2002), cert. denied,

US __ (US. Nov. 19, 2002) (No. 02-7261).

On August 1, 2002, the state court schedul ed Ogan’s execution
for today, Novenber 19, 2002. On Novenber 15, 2002, Ogan filed a
successor application for wit of habeas corpus in the state trial
court. He argued that he is entitled to relief under Penry v.
Johnson, 121 S. Ct. 1910 (2001), because the “jury nullification”
instruction at the punishnment phase of his trial violated the
Eighth, Fifth, and Fourteenth Amendnents. He al so argued that he
was inconpetent to stand trial. Today, Novenber 19, the Texas

Court of Crimnal Appeals held that Ogan’s successor application



failed to satisfy the requirenents of Art. 11.071, Sec. 5(a),
VA CCP. It therefore dismssed the application as an abuse of
the wit.

Today, Ogan has filed a nunber of |ast-mnute requests for
relief in various courts. Hi's application for stay of execution
filed in the Suprene Court of the United States was denied this

af t er noon. Qgan v. Cockrell, UusS _ (US Nov. 19, 2002)

(No. 02-7261). As we have earlier stated, the district court al so
denied his notion for stay of execution, notion for appointnment of
counsel, and notion for constitutionally adequate determ nati on of
hi s present conpetency to be execut ed.

In addition, Ogan today filed in the state trial court a
Motion to Seek Determ nation of Conpetency to Be Executed. I n
support of that notion, Ogan relied on his nental health history,
including his inability to control his anger during his enlistnent
with the Navy; his frequent argunments with his father; his referral
to a nental health worker when he started “acting crazy” in the
fourth grade; his frequent fights wth other children; and his
di scharge fromthe Navy after being diagnosed as having a passive
aggressive personality disorder. He attached to the notion the
Cal dwel | Report, which evaluated an MWl conducted by a
psychiatrist, Dr. Fason, in 1990, prior to his trial. Accordingto
the Caldwell Report, Ogan’s profile indicated a *“paranoid

personal ity makeup with a currently borderline or overtly psychotic



state.” He also attached to the notion the records of his
eval uation by psychologists with the Texas Departnent of Crim nal
Justice, Institutional Division, followng his conviction. The
prison psychol ogi sts noted t he sane problens as Dr. Fason and not ed
that Ogan was delusive as well. In addition, he attached to his
motion an affidavit of Dr. Paula Love, who nade the follow ng
concl usions based on her evaluation of Ogan’s records: Qgan
consistently displays thinking processes that are nmarred by
del usion; he has “unchangingly displayed synptons of a paranoid
personality disorder”; she has “serious doubt about [Ogan’s]
ability to rationally relate events in which he displays
aggression”; and “he has a serious nental disorder that needs to be
expl ored.”

Finally, in support of his claim that he is presently
i nconpetent to be executed, Ogan relied on anecdotal evidence in
the form of affidavits by two defense investigators. Al t hough
neither of those investigators is a nental health professional,
both of them stated that it is apparent to them that he is
seriously nentally ill. One of the investigators, M. Church,
stated that it was very difficult for her to have a rational
di scussion with Ogan either about the offense or his sentence. She
stated further that Ogan “sees the world as a giant conspiracy to
kill him” She concluded that, “[w] hile he understands that his

of fense was the nmurder of Oficer Boswell, his delusional system



makes him believe that he is innocent and that he killed the
of ficer because the officer was going to harm him a belief
unsubstantiated by any facts.” The other investigator, Richard
Reyna, stated in his affidavit that he, too, believes that Ogan is
seriously nentally ill. Reyna concl uded:

[I]t is inpossible to carry on a coherent
rational conversation with him... [His
responses to ny questions nake absolutely no
sense; they are in no way responsive to the
subj ect of ny questions.... [H e sees hinself
as the victim of a conspiracy, a conspiracy
that includes his attorney and all who have
been attenpting to work for him He cannot
discuss any item except in terns of this
conspiracy.... [H e cannot accept or discuss
hi s pending execution.... [When |I attenpted
to discuss final arrangenments with him he
sinply could not accept the fact that the

execution was i mm nent or even a
possibility.... [He doesn’'t even understand
why he is being executed, except that it is
for the murder of O ficer Boswell. He insists

that the execution is the result of a
conspiracy between his |awers and the system
and mai ntains that he is innocent, at |least to
the extent that the shooting was in self
def ense.

Hs behavior is what | would term
paranoid and it is a state of mnd that is
deteriorating rapidly by the day. My review
of his case establishes to ny satisfaction
that this paranoid response occurs whenever he
is under stress and his inpending execution
makes this problem even nore severe.

(Enphasi s added.)
The notion refers to, but does not describe, an affidavit from
an attorney, Katherine Haenni, who has visited with Ogan. Ogan’s

motion for stay of execution filed in the district court states



that Ms. Haenni’s conclusions about Ogan’s nental health are
simlar to the conclusions of Church and Reyna.

The notion requested that the state trial court appoint two
di sinterested experts under the statute, TeEx. CRM PrRO. CoDE ANN. 8§
46. 05 (Vernon 2002) (setting forth the procedure for determ ning
conpetency to be executed), to evaluate Ogan and that counsel be
provided funds with which to obtain the services of their own
expert. Today, the state trial court denied the notion, finding
that Ogan failed to nake a substantial showi ng of inconpetency to
be execut ed.

Finally, as earlier stated, Ogan today filed in federal
district court a Mtion for Stay of Execution, WMtion for
Appoi ntmrent of Counsel and Mtion for Constitutionally Adequate
Determnation of M. (Ogan’s Present Conpetency To Be Executed.
Ogan argues that the state court process for determning his
conpetency to be executed did not conport wth the mninmm

standards of due process required by Ford v. WAinwight, 477 U. S.

399 (1986), because the trial court refused to provide funds to
QOgan’s counsel to enable himto obtain the services of his own
mental health expert. The district court held that Ogan’s failure
toraise a Ford claimin his first federal habeas petition rendered
his current filing a successive petition for wit of habeas cor pus,
and that Ogan could not file it in the district court until he had

“move[d] in the appropriate court of appeals for an order



authorizing the district court to consider the application.” 28
US C § 2244(3)(A) (2000). Therefore, the court denied QOgan’'s
request for relief on the ground that it |acked jurisdiction.

The district court denied Ogan’s request for a COA on the
question of whether the court had jurisdiction to rule on his
cl ai ns. Qgan now appeals to this court seeking a COA on his
jurisdictional question.

I

Under the Anti-Terrorism and Effective Death Penalty Act
(“AEDPA”), a petitioner mnmust obtain a COA before he can receive
full appellate reviewof the | ower court’s denial of habeas relief.
See 28 U.S.C. 8§ 2253(c)(1)(A) (2000) (“Unless a circuit justice or
judge issues a certificate of appealability, an appeal may not be
taken to the court of appeals fromthe final order in a habeas
corpus proceeding in which the detention conplained of arises out
of process issued by a State court.”). W nay grant a petitioner’s
request for a COA only if he makes a “substantial show ng of the
denial of a constitutional right.” 1d. 8§ 2253(c)(2).

To make such a show ng, Ogan nust denonstrate that “reasonabl e
jurists coul d debate whether (or, for that natter, agree that) the
petition should have been resolved in a different manner or that
the issues presented were adequate to deserve encouragenent to

proceed further.” Dowhitt v. Johnson, 230 F. 3d 733, 740 (5th Cr

2000), cert. denied, 532 U S 915 (2001) (quoting Slack v.




McDaniel, 529 U S. 473, 483-84 (2000)). Where, as here, the
district court has denied the petitioner’s claim on procedural
grounds, the petitioner nust denonstrate both that “jurists of
reason would find it debatable whether the petition states a valid
claimof the denial of a constitutional right and that jurists of
reason would find it debatable whether the district court was
correct inits procedural ruling” in order to obtain a COA. Sl ack,
529 U. S. at 484.
1]

The district court’s procedural ruling in this case was that
it lacked the jurisdiction to consider Ogan’s request for relief
because he was presenting it as part of a successive habeas
petition without first getting permssion to do so as required by
8§ 2244(3)(A). As we have already stated, Ogan has previously filed
a petition for habeas relief in federal court; that petition was
denied. Therefore, the district court disposed of Ogan’s petition
on appropriate procedural grounds unless it would be debatable
anong jurists of reason whether QOgan’s petition was actually a
successive petition within the neaning of the AEDPA

The AEDPA does not define “second or successive.” However,
this court has held that a petitioner’s application is “second or
successive when it: (1) raises a claim challenging the
petitioner’s conviction or sentence that was or could have been

raised in an earlier petition; or (2) otherwi se constitutes an

10



abuse of the wit.” United States v. O ozco-Ramrez, 211 F. 3d 862,

867 (5th G r. 2000). QOgan argues that this is not a successive
petition because he could not have raised the issue in his initial
habeas petition. He argues that, had he done so, the district
court woul d have been forced to dism ss his petition for containing

bot h exhaust ed and unexhausted cl ainms. Rose v. Lundy, 455 U. S. 509

(1982). Upon dism ssal, he would have returned to state court and
the Court of Crim nal Appeals would have agai n found his Ford claim
unripe. Utimtely, he argues that he woul d have been forecl osed
fromraising any habeas petition at all until an execution date had
been set (thereby making his Ford claimripe for appeal).

However, nothing in Rose says that an argunent nust have been
adj udi cated to be found exhausted. Exhaustion requires only that
the state court be provided with a “fair opportunity” to consider

the claim Duncan v. Henry, 513 U S. 364, 365 (1995). |If Ogan had

raised the claimin the state court and then presented his claimin
his original federal habeas petition, the district court could have
dismssed it as unripe wthout runni ng af oul of Rose’s proscription
agai nst m xed habeas petitions.

The Suprenme Court has held that a petitioner who rai ses a Ford
claimin his original petition and then re-raises it in a later
petition once it is ripe for adjudication (because the execution
date is immnent) is not presenting a “second or successive’

petition within the neaning of § 2244, Stewart v. Martinez-

11



Villareal, 523 U S. 637, 644 (1998). Instead, the Ford claimis
treated “in the sanme manner as the claim of a petitioner who
returns to a federal habeas court after exhausting state renedies.”
Id. The Court |eft open the question of whether a petitioner who
did not present his Ford claimin his original petition, but raised
it later on, was raising it in a successive petition. [|d. at 645
n. 1.

However, the well-established law of this circuit is that a
petitioner who fails to raise his Ford claimin his original habeas

petition may not later raise it as part of a subsequent petition.

In re Davis, 121 F.3d 952, 955-56 (5th Gr. 1997). Wil e the
vitality of Davis was questioned after Stewart, we recently
reconsidered Davis inthe light of Stewart and reaffirnmed the Davis

hol di ng. Ri chardson v. Johnson, 256 F.3d 257, 258-59 (5th Gr.

2001).

In Ri chardson, we considered the argunent that 8§ 2244 should

not apply to Ford clains because they cannot becone ripe unti
execution is immnent. W noted that accepting such an argunent
“woul d nmean as a practical matter that no Ford clai mwould need to
be presented in a first filed habeas, given that state courts, in
part at our urging, now sel domset execution dates until after the
first round of appeals and habeas.” 1d. at 259.

Furthernore, focusing on the first Slack inquiry -- whether

jurists of reason would find it debatable whether the petition

12



states a valid claimof the denial of a constitutional right --

like the petitioner in Richardson, Ogan here has pointed “to

nothing which shows that he is presently inconpetent to be
executed.” Id. Hs last-mnute notion for a conpetency
determ nation, filed today in the state trial <court, relies
primarily on the affidavits of two defense i nvestigators to support
his claimthat he is presently i nconpetent to be executed. Reyna’s
af fidavit, excerpts of which we have quoted previously, indicates
that Ogan “know s] the fact of [his] inpending execution and the

reason for it.” Ford v. Wainwight, 477 U S. 399, 422 (Powel |, J.,

concurring). The primary thrust of Ogan’s notions is an argunent
that the state court’s procedure was unconstitutional because it
failed to permt himto be evaluated by his own expert. However,
we have previously determ ned that the statutory procedure under 8§
46.05 is constitutionally adequate and that the defendant has no

right to an expert of his own choosing. Caldwell v. Johnson, 226

F.3d 367, 370 (5th Gir.), cert. denied, 530 U S. 1298 (2000).

|V
It is not debatable anong jurists of reason whet her Ogan was
presenting his Ford claimas part of a successive habeas petition.
Therefore, the district court properly refused to rule on Qgan’'s
nmoti ons because he had failed to apply for permssion to file a
successive petition as required by 8§ 2244(3)(A). W deny his

request for a COA. To the extent that his request for a COA may

13



al so be construed as a notion for stay of execution, it is also

deni ed.
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