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PER CURI AM *

Thi s appeal by Pablo A Casas is froma judgnment revoking his
supervi sed rel ease and re-sentencing him Primarily at issue are
whet her the district court reversibly erred: (1) by including, in
its witten judgnent of conviction and sentence, special conditions
of supervised release different from those orally pronounced at
sentencing; and (2) by delegating to Casas’ probation officer the

authority to set the anopunt and timng of paynents for court-

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



ordered “drug/alcohol detection and treatnent” and electronic
moni toring services. VACATED AND REMANDED.
l.

After Casas pleaded guilty inthe United States District Court
for the Central District of Illinois (Illinois district court) to
know ngly possessing, with intent to distribute, 1000 kil ograns or
more of a mxture or substance containing marijuana, he was
sentenced in March 1996 to 84 nonths’ inprisonnment and a five-year
termof supervised release. His termof inprisonnment was reduced
to 46 nonths follow ng the Governnent’s notion under FED. R CRM
P. 35(b).

Casas was released fromprison in January 1999 and began his
termof supervised release. |In August 2000, the Illinois district
court revoked Casas’ supervised rel ease because of his possession
and use of a controlled substance. He was sentenced to 12 nonths’
i nprisonment and a three-year term of supervised rel ease. That
second term of supervised rel ease began in May 2001, follow ng his
second rel ease from prison

That August, jurisdiction over Casas’ supervised rel ease was
transferred to the United States District Court for the Southern
District of Texas (Texas district court). That Septenber, the
probation office for that district filed a petition to revoke
Casas’ supervised release. He pleaded “true” to the allegations

made by the probation office. The Texas district court revoked



Casas’ supervised release and sentenced him to 12 nonths’
i nprisonnment and to a supervised release termof three years.
.
Casas contends: the Texas district court reversibly erred in
i nposi ng certain special conditions of supervised rel ease; and the
statute under which he was originally convicted, 21 U S.C. § 841,

is facially wunconstitutional in the light of Apprendi v. New

Jersey, 530 U.S. 466 (2000).
A

For the chall enged special conditions, Casas contests: terns
in the witten judgnent different fromthose orally pronounced at
sentencing; and, the district court’s delegating to the probation
office the authority to set the anount and tim ng of paynents for
court-ordered drug/al cohol detection and treatnent and el ectronic
monitoring related to hone detention.

The i nposition of special conditions for supervised releaseis
reviewed for an abuse of discretion. E.g., United States v.
Warden, 291 F.3d 363, 364, 365 n.1 (5th Gr. 2002); United States
v. Bird, 124 F. 3d 667, 684 (5th Cr. 1997), cert. denied, 523 U S
1006 (1998). (Casas’ objection was raised for the first tine on
appeal because he had no opportunity to object to new special
conditions inposed by the witten judgnent. Thus, we revi ew under
t he usual abuse of discretion standard. See Warden, 291 F.3d at

365 n.1). A district court abuses its discretion if it bases its



decision on “an error of law or a clearly erroneous assessnent of
the evidence”. United States v. Mann, 161 F. 3d 840, 860 (5th Cr
1998), cert. denied, 526 U.S. 1117 (1999).
1

Casas contends that, because certain special conditions inthe
witten judgnent differ fromthose orally pronounced at sentenci ng,
the witten judgnent nust be revised to conformto the conditions
orally inposed.

At the sentencing hearing, the Texas district judge stated
that Casas woul d be sentenced to supervised rel ease “on the sane
conditions as [inposed by the Illinois district court and]

contained in the initial supervised rel ease formtogether with any

additional matters that wll be in the final judgnent of
revocation....” The district judge then stated that additiona
condi ti ons of Casas’ supervised rel ease would, inter alia, “include

home confinenment with el ectronic nonitoring for one year foll ow ng
his release [and] drug treatnent which will be required’.

In addition to ordering drug treatnent and hone confi nenent,
the witten judgnent provides:

The defendant shall further submt to drug
detection techniques in addition to those
performed by the treatnent agency, as directed
by the probation officer. The defendant wll
i ncur costs associated with such drug/al cohol
detection and treatnent, based on ability to
pay as determ ned by the probation officer.



| f electronic nonitoring s used, t he

defendant wll incur costs associated wth

such nonitoring, based on ability to pay as

determ ned by the probation officer.
(Enphasi s added.)

Casas concedes that certain portions of the witten judgnent’s
speci al conditions of supervision “arguably enbody” the orally-
pronounced condition of drug treatnent. On the other hand, he
clains that the witten judgnment inperm ssibly expands upon the
oral pronouncenent by requiring: (a) subm ssion to drug detection
techni ques, as directed by the probation officer; and (b) paynent
of costs associated with drug/alcohol detection and electronic
monitoring, as determ ned by the probation officer.

a.

For the clainmed variation concerning the additional drug
testing, Casas contends the issue is governed by United States v.
Martinez, 250 F.3d 941, 942 (5th Cr. 2001) (“In this circuit, it
is well settled | aw that where there is any variation between the
oral and witten pronouncenents of sentence, the oral sentence
prevails.”).

In Martinez, the district court orally inposed inprisonnent,
supervi sed rel ease, and 100 hours of community service. ld. at
941-42. The witten judgnent, however, al so required participation
in a drug/alcohol program See Id. at 942. Martinez held that the
oral pronouncenent and witten judgnent were in conflict because,
at sentencing, the district court did not include mandatory drug
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treatnent as a special condition of supervised rel ease; the case
was remanded for the district court to anend the judgnent. See id.

The Governnent contends the facts at hand can be di sti ngui shed
from those in Martinez. It asserts that, here, the witten
judgnent does not inpose a new condition because, in its ora
pronouncenent, the Texas district court incorporatedthe conditions
of Casas’ original supervised release, as inposed by the Illinois
district court.

That initial judgnent provides that, as a special condition of
supervi sion, Casas “shall participate in a program for substance
abuse treatnent/counseling including testing to determ ne whet her
[ he has] used control | ed substances and/ or al cohol, under a plan to
be established by the U . S. Probation Ofice” (treatnment/counseling
provi sion). (Enphasis added.) That initial judgnment al so requires
Casas to “submt to one drug test within 15 days of release from
i nprisonnment and at least two periodic drug tests thereafter, as
directed by the probation officer” (testing provision).

The Governnent contends: the Illinois district court’s
treat nent/counsel i ng provi sion does not explicitly refer totesting
by a treatnent agency, but instead calls for participation in a
“progrant including testing under a “plan to be established by the
U S. Probation Ofice”; thus, the provision allows testing at the
di scretion of the probation officer. Contrary to the Governnent’s

contention, however, that treatnent/counseling provision apparently



refers to testing in connection with a treatnent and counseling
agency’s program Further, although the Illinois district court’s
testing provision allows the probation officer to require
additional drug testing, it specifies the timng of tests and
m ni mum nunber to be perforned.

Considering the original testing provision, its adoption by
the Texas district court, and that court’s witten judgnent, the
judgnent creates a mnor conflict between the oral pronouncenent
and judgnent with respect to such testing. It is clear that, |ike
the Illinois district court, the Texas district court intended,
through its witten judgnent, that Casas be required to submt to
drug tests in addition to those perforned by the treatnent agency,
at the direction of the probation officer. The Illinois district
court, however, inposed nore specific requirenents for drug testing
at the direction of the probation officer: one test in the first
15 days; and, at least two tests thereafter.

Because the Texas district court’s witten judgnent places no
limts on the probation officer’s discretion to require nore than
one test within the first 15 days, the judgnent allows testing
beyond that prescribed by the Illinois district court’s testing
provi si on. In addition, unlike the Illinois district court’s
testing provision, the witten judgnent does not require at |east

two tests after the first 15-day peri od.



To the extent there is conflict between the oral pronouncenent

and witten judgnent, the forner controls. Mrtinez, 250 F.3d at

942. In sum the witten judgnent nust be conforned to the ora
pronouncenent, including the incorporated special conditions on
testing inposed by the Illinois district court.

b.

Casas al so contends that the Texas district court’s witten
judgnent differs fromits oral pronouncenent to the extent the
former i nposes paynent requirenents. Again, the judgnent requires
Casas to pay for costs associated wth drug/al cohol detection and
treatnent and with el ectronic nonitoring.

Casas’ contention is precluded by Martinez, as applied by
Warden, 291 F. 3d at 363. Warden applied the rule of Martinez under
facts cl osely anal ogous to the case at hand. The district judge in
War den oral | y pronounced t hat the defendant was required to undergo
various forms of treatnent and counseling as conditions of his
supervi sed rel ease. ld. at 364. In the witten judgnent, the
district court added a requirenent that Wrden incur costs
associated with the treatnent and counseling “based on ability to
pay as determ ned by the probation officer”. Id. Wrden contended
that the district court commtted reversible error by adding the
paynment condition. 1d. at 365.

Qur court determned that the difference between the ora

pronouncenent and witten judgnent “create[d], if anything, an



anbiguity”. 1d. Because there was anbiguity, “the entire record
[had to] be examned to determne the district court’s true
intent”. Martinez, 250 F. 3d at 942. Looking to the intent of the
sentencing court, Warden determned that “the requirenent that
Warden bear the costs of the ordered treatnents is clearly
consistent with the district court’s intent that he attend [the
ordered treatnent and counseling], as evidenced in the statenents
made by the court at the sentencing hearing”. Warden, 291 F.3d at
365.

Simlarly, as a condition of Casas’ supervised release, the
district court orally required Casas to undergo drug/al cohol
treatnent and nonitoring and to submt to hone detention wth
el ectronic nonitoring. The witten judgnent specifying that Casas
i ncur costs associated with these special conditions is consistent
wth the district court’s intent ininposing them |Inthis regard,
Casas has not shown an abuse of discretion.

2.

Alternatively, Casas contends the district court inpermssibly
del egated to the probation office the task of setting the anount
and timng of paynents. Casas bases this on 18 U S. C. 8§ 3672
whi ch provides in relevant part:

Wenever the court finds that funds are
avail able for paynent by or on behalf of a
person furnished such services, training, or
gui dance, the court may direct that such funds

be paid to the Director. Any noneys coll ected
under this paragraph shall be wused to
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rei mourse the appropriations obligated and
di sbursed in paynent for such services,
training, or guidance.

Casas mmi ntains that, because § 3672 refers to “the court”, it
contenplates a judicial, not a probation officer’s, finding and
order concerning a defendant’s ability to pay. Section 3672 sinply
establishes the powers and duties of the Director of the
Adm nistrative Ofice of the United States Courts and i s perm ssive
rat her than mandatory. It does not require judicial determ nations
of ability to pay, nor does it prevent the district court from
del egating such determ nations to probation officers.

Casas also relies on United States v. Al bro, 32 F. 3d 173, 174
(5th Cr. 1994), which held that a determnation of restitution
paynments is a judicial function that cannot be delegated to a
probation officer.

Casas’ assertion is forecl osed by Warden, 291 F. 3d at 365- 66,
whi ch rejected an argunent that the district court “inpermssibly
del egated its authority to the probation officer to determne [the
defendant’s] ‘ability to pay’ the costs of ... treatnents”. Warden
noted that the authority of the probation officer was limted to a
determ nation of Warden’s ability to pay, “a factfinding
determ nati on nade by probation officers in other contexts”. Id.
at 366. Warden di stinguished Al bro because it involved restitution

paynments, not drug treatnent costs. See id. Simlarly, the

probation officer’s discretion in the case at hand is limted to
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determning ability to pay, and this case deals with drug treatnent
costs, not restitution.
B

Al t hough Casas’ notice of appeal states he is appealing the
revocation judgnment and sentence, he also challenges the validity
of his underlying conviction and sentence. As was done in \Wrden,
291 F. 3d at 366, this challenge is prem sed on the notion that the
statute of convi cti on, 21 US.C § 841, iIs facially
unconstitutional in the [ight of Apprendi v. New Jersey, 530 U S.
466 (2000) (facts that increase penalty beyond statutory m ninum
must be submitted to jury and proved beyond a reasonabl e doubt).

A threshold issue, however, is whether, in a revocation
proceedi ng, Casas may challenge his underlying conviction and
sentence. This question was left open in United States v. Teran,
98 F.3d 831, 833 n.1 (5th Gr. 1996).

Assum ng arguendo Casas can now chal l enge the validity of his
underlying conviction, his challenge fails. Casas clains that 21
US C 8 841 is facially unconstitutional under Apprendi because
the statute, consistent with the intent of Congress, treats drug
type and quantity as sentencing factors. On the other hand, and as
was done in Warden, 291 F. 3d at 366, Casas concedes that his claim
is foreclosed in this circuit by United States v. Slaughter, 238
F.3d 580, 582 (5th Cr.) (“We see nothing in the Suprene Court

decision in Apprendi which would permt us to conclude that 21
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U S C 88 841(a) and (b), 846, and 860(a) are unconstitutional on
their face.”), cert. denied, 532 U S. 1045 (2001). He seeks only
to preserve the issue for further review
L1l
For the foregoing reasons, the judgnent is VACATED and this
case is REMANDED to the district court for it to anmend its witten

judgnent to conformto its oral pronouncenent of sentence.

VACATED AND REMANDED
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