IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10819
Conf er ence Cal endar

ALVI N TODD PO NTER,
Pl ai ntiff-Appellant,
ver sus
GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTIONAL DI VI SI ON;, JOHN M DDLETON UNI T, MEDI CAL
FACILITY; JIMRUDD UNIT MEDI CAL FACI LI TY; GONZALEZ, Doct or,
Def endant s- Appel | ees.
Appeal fromthe United States District Court

for the Northern District of Texas
USDC No. 5:01-Cv-181-BG

February 19, 2003
Before WENER, EMLIO M GARZA, and CLEMENT, Circuit Judges.
PER CURI AM *

Al vin Todd Poi nter appeals the magi strate judge’s di sm ssal
wth prejudice in part, and the dism ssal w thout prejudice for
failure to exhaust, of his 42 U S.C 8§ 1983 cl ains regardi ng
medi cal treatnent and work assignnent. In light of his receipt

of physical therapy for five nonths, surgery on his shoul der, and

rei nstatement of nedical restrictions, he cannot claimdeliberate

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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indi fference to his nedical needs. See McCormck v. Stalder, 105

F.3d 1059, 1061 (5th Cr. 1997). |In fact, he refers to the
hospital’s “negligence,” for which 42 U S.C. 8§ 1983 relief is

unavailable. Daniels v. Wllians, 474 U. S. 327 (1986).

I nsofar as Pointer is arguing that his |lack of nedical
restrictions was unconstitutional, this anounts, at npbst, to a

cl ai mof negligence. See Varnado v. Lynaugh, 920 F.2d 320, 321

(5th Gr. 1991). Such allegations do not anpbunt to deliberate
indifference to his serious nedical needs. |d. The district
court did not err in dismssing Pointer’s clains regarding
di sagreenent with his classification.

Pointer’s assertion that he filed a grievance refers to the
grievance filed in January 2001. Although it does not nention
t he hoe squad, the work assignment of which he conplained, it
does nention work in the fields during the sanme period. Assum ng
that the hoe squad and the fields are the sane or related work
assignnents, the magistrate judge erred in finding that Pointer
failed to file any grievances concerning his assignnment to the
hoe squad prior to June 2001. Nonetheless, as Pointer has failed
to show that prison officials knew that work assi gnment woul d
significantly aggravate his shoul der condition, he has failed to

show a violation of the Eighth Anmendnent. Jackson v. Cain, 864

F.2d 1235, 1246 (5th G r. 1989).
Pointer’s claimthat the m ssing pages of his nedical file

was a constitutional violation is frivol ous.
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This appeal is without arguable nerit and is hereby

DI SM SSED as fri vol ous. See Howard v. King, 707 F.2d 215, 219-20

(5th Gr. 1983); 5th CGr. R 42.2. The nmagistrate judge’s
di sm ssal of the present case as frivolous and for failure to
exhaust and this court’s dism ssal of Pointer’s appeal as
frivol ous count as two strikes against himfor purposes of

28 U.S.C. 8 1915(g). See Adepegba v. Hammons, 103 F.3d 383, 387-

88 (5th Gr. 1996); 28 U.S.C. § 1915(e)(2)(B)(i). Pointer is
hereby warned that if he accunul ates three “strikes” under

28 U . S.C. 8 1915(g), he wll not be able to proceed IFP in any
civil action or appeal filed while he is incarcerated or detained
inany facility unless he is under inmm nent danger of serious
physical injury. See 28 U S.C. § 1915(g).

APPEAL DI SM SSED



